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The analysis “The risks of  system political corruption 
in  the  management of  EU funds and state-owned enter-
prises in the Czech Republic, Slovakia and Poland” relates 
the information on system political corruption to the legal 
framework, within and due to which the particular cases 
indicating the  system political corruption in  the  moni-
tored states take place. The goal of our analysis is to identify 
the  regulatory gaps that fundamentally increase the  risk 
of system political corruption. We believe that these gaps 
in the legal regulations for the protection of public prop-
erty, together with the laws regulating the decision-making 
and supervisory procedures related to the public property 
are clear indicators of  an increased risk of  system po-
litical corruption. Apart from the  legal indicators, this 
analysis also uses some economic indicators, as well as in-
dicators resulting from the analysis of the individual actors 
in the decision-making process. 

As for its content, the analysis focuses on two closely con-
nected areas of public funds administration and manage-
ment, i.e. the drawing of resources from the EU funds 
(in particular the structural funds and the cohesion fund) 
and the corporate governance of state-owned enterprises 

(SOE) in all three compared states. The analysis is supported 
by the data and practical experience of six non-governmen-
tal organizations from all three states. Based on the cases 
handled or monitored by  the project partners, and based 
on the analyses of further data, we aim to identify the key 
gaps in the legal framework for the management of pub-
lic property that allow for the  given form of  corrupt 
practices. For each area of  public property management, 
the relationship between the regulatory gaps and the cor-
rupt practices is explained through “model cases”. For this 
purpose, the analysis works with 10 case studies prepared 
by our project partners, also referring to 8 cases handled 
by  other NGOs in  the  region and to  the  cases discussed 
in  the  media. Apart from this, the  comparative analysis 
is based on the results of 10 partial data analyses (economic 
and actor analysis) carried out by the project partners, re-
ferring to  11 data analyses carried out by  other regional 
organizations. This analysis compares the total of 40 legal 
regulations applicable in the three monitored states. 

On the basis of our model cases, we have established four 
areas of  the  legal framework regulating the  management 

A INTRODUCTION
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of  the public funds that are connected with the manage-
ment and the elimination of the risks of corruption: 

1.  de-/politicization of  public administration (the acts 
on officers, the nomination criteria for filling the posts 
in  the  supervisory boards of  the  SOE), which shows 
the  risks of  abusing the  decision-making powers 
in the area of public property in favour of the clientelist 
groups, 

2. risk management related to  the  conflict of  interests 
caused by the fact that anonymous companies conclude 
public procurement contracts with the  public adminis-
tration bodies or the SOE, or that anonymous companies 
draw financial resources from EU funds, 

3. access of  the  general public to  the  information about 
the management of the public funds, including the data 
on  the  recipients of  subsidies and public procurement 
contracts,

4. efficiency of  external audits in  eliminating the  risks 
of system political corruption.

These four issues have been selected and analysed because 
of the fact that both the procedures of misuse of the pub-
lic money from EU funds and from the state-owned enter-
prises are the same. According to our case studies in both 
types of  cases of  misuse of  the  public money there have 
been always examples of  politicization of  the  public ad-
ministration or SOE boards followed by the conflict of in-
terests of the persons responsible for spending the public 
funds because those persons were possibly the beneficiar-
ies of the anonymous companies that received those public 
money either in the form of grants or tenders. At the same 
time, the external control procedures could not prevent such 
corruption, namely because of  the  fact that the  supreme 
audit institutions cannot enforce their recommendations.

In addition, the  selection of  topics was also guided 
by the fact that the above mentioned four issues have so far 
been neglected or  disdained by  international organisa-
tions such as GRECO, OECD, INTOSAI or OGP1 in favour 
of other problems related to the corruption or transparency.

Box A.1 What is the added value of our analysis?

1. The  problems related with the  depoliticization 
of  the  public administration were analysed dur-
ing the  GRECO´s second evaluation round in  all 
three states.2 Despite the  fact that GRECO used 
very detailed questionnaires, GRECO´s reports did 
not provide answers to  some of  the  questions that 
we consider important. Therefore, in  our analysis 
we examine not only the  problems already covered 
in GRECO´s reports (like recruitment of public ser-
vants or  protection of  whistle-blowers) more thor-
oughly3, but we also describe how exactly the public 
administration can be politicized by abusing the defi-
ciencies of the legal regulations. We analyse whether 
there is a clear separation between the political and 
apolitical positions in public administration or not; 
how difficult it is  to  discharge or  call out public 
servants from their positions4 and how the  public 
servants are (not) protected against the unlawful or-
ders or instructions from their superiors. Other prob-
lem is that GRECO´s second evaluation round took 

1 It should be also noted here that only the Czech Republic and Slovakia are members 
of the Open Government Partnership. OGP itself did not publish its own analyses and 
is dependent on the activities of its member states.
2 The  GRECO examined, among else, the  9th and 10th Guiding principle from 
the Twenty Guiding Principles for the Fight against Corruption, available here: http://
www.coe.int/t/dghl/monitoring/greco/documents/Resolution%2897%2924_EN.pdf
3 For example, we analysed all three laws on  public servants in  Poland, not only 
the Act on Civil Service that had been analysed by GRECO. Also, in case of analysis 
of the Slovakian Act on Free Access to Public Information, GRECO admits that they 
cannot assess the implementation of this act in practice.
4 This is because the laws on recruitment of public servants do not prevent the possi-
bility of replacing one public servant by another one who would be willing to obey 
orders from the members of a clientelist group.
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place between years 2003–2006 and even the  later 
compliance reports did not cover the issues in much 
detail. Our analysis provides up-to-date information. 
It should be noted here that the EU law can influence 
only some aspects of  the  public administrative law 
of its member states and the SIGMA papers5 did not 
provide sufficient and up-to-date information on this 
particular issue.

As for the  corporate governance of  the  state-
owned enterprises, this issue has been analysed 
by OECD in general.6 However, the last OECD sur-
vey of  corporate governance of  SOEs is  from 2005 
and the survey itself provides only basic information 
about the  law and practice in  the  Czech Republic, 
Slovakia and Poland. Our analysis, on the other hand, 
provides the latest and detailed information on some 
of the aspects of the corporate governance of SOEs 
in  the  Czech Republic, Slovakia and Poland, and 
takes into account recent changes in  relevant laws 
and practice.

2. The issue of anonymous companies was not even 
mentioned in  GRECO´s second evaluation round 
reports despite the  fact that issues of  legal persons, 
money laundering and conflict of  interests7 have 
been analysed. OECD mentioned the  problem with 
anonymous companies and their abuse by those en-
gaging in self-dealing and defrauding of assets briefly 
in its publication “Behind the Corporate Veil—using 
corporate entities for illicit purposes” from 2001 
on the example of Russia. Our analysis provides con-
crete cases and up-to-date examples from the Czech 
Republic, Slovakia and Poland.

5 http://www.oecd.org/site/sigma/ 
6 See OECD Guidelines on corporate governance of the state-owned enterprises.
7 Even the fourth evaluation round (which is still ongoing) aimed at the conflict of in-
terests of the members of parliament did not, however, mentioned the legal loophole 
caused by the existence of anonymous companies.

The problems connected to  anonymous owner-
ship of  corporations have been tackled recently 
by  the  leaders of  the  G8 states8 in  Lough Erne 
in 2013. They agreed on creating national action plans 
to tackle the issue of anonymous companies by mak-
ing information on who really owns and profits from 
such companies available through central registries 
of company beneficial ownership.9 The reason behind 
such measure is to prevent the tax avoidance through 
offshore companies and other anonymous companies 
in the first place, as it is derived from the Financial 
Action Task Force recommendations.10 Our analy-
sis shows that the  identification of  the  real owners 
of anonymous companies is necessary also to prevent 
misuse of public money through manipulations with 
the usage of EU funds and through public procure-
ment and contract-making between the state-owned 
enterprises and anonymous companies. Our analysis 
provides clear example that in every case of corrup-
tion caused by a clientelist group there is at least one 
anonymous company involved and misused.

3. The  access to  information about the  public ad-
ministration (which is  also connected to  the  issue 
of  SOEs) was evaluated in  all three states during 
the  GRECO´s second evaluation round; however, 
the  evaluation reports contain only the  very basics 
and lacks the  description of  the  practice. As for 
the  transparency of  the  SOEs and the  access to  in-
formation on SOEs, only the aforementioned OECD 
survey from 2005 briefly describes the situation in all 
three states. Our analysis addresses particular issues 
which had not been described or mentioned in those 

8 Members of the Group of the Eight are Canada, the United States, France, Germany, 
Great Britain, Italy, Japan and Russia.
9 https://www.gov.uk/government/uploads/system/uploads/attachment_data/
file/207771/Lough_Erne_2013_G8_Leaders_Communique.pdf 
10 See http://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/
FATF_Recommendations.pdf, recommendations no. 24 and 25 and its interpretive 
notes.
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documents, namely the  question whether the  SOEs 
are obliged to provide information to the public and 
how are the  laws on  the free access to  information 
implemented in practice in all three states.

4. The  efficiency of  external control of  the  usage 
of EU funds and of the SOE´s corporate governance 
conducted in  all three states by  the  supreme audit 
institutions was not analysed during the  GRECO´s 
second evaluation round (except for the very basics 
in one paragraph). The INTOSAI recommendations 
enumerated in Lima and Mexico declarations did not 
deal with the  issue of  enforcing the  supreme audit 
institution´s findings and recommendations and 
of  their implementation in  practice which seems 
to be an important problem that we analysed.

This analysis, together with the case studies, clearly shows 
that the  described corruption cases may only represent 
the  tip of  an iceberg as  regards the  abuse of  the  public 
funds by the clientelist groups linked to politics. The reg-
ulative gaps that allowed for the given cases usually form 
part of  the  legal framework of  at least two, or  even all 
three, compared states. For example, the  law fails to pro-
tect the  officers who wish to  announce corrupt or  other 
objectionable practices (i.e. protection of whistle-blowers) 
against retaliation, the Czech and Polish legal regulations 
do not efficiently prevent the conflict of interests of pub-
lic officers with business shares in anonymous companies, 
and the absence of a law regulating the process of appoint-
ing members to the bodies of SOE in the Czech and Slo-
vak Republics makes it possible to fill these posts with just 
anybody.

,,The described corruption cases may only 
represent the tip of an iceberg as regards 

the abuse of the public funds by the clientelist groups 
linked to politics.

The economic and actor analyses show that the  increased 
risk of  system political corruption applies to  complete 
areas of  public property management in  the  monitored 
states. For example, the total value of public procurement 
contracts and European subsidies awarded to  anonymous 
companies during 2008–2013 in the Czech Republic alone 
amounts to more than CZK 200 bn.; the analyses of the staff 
turnover in  the managing and supervisory bodies within 
the  particular operational programmes in  Slovakia show 
that the  highest number of  changes regularly take place 
within the first three months after the new minister takes 
office; our analyses of  the  changes in  the  offices within 
the managing and supervisory boards in Czech and Slovak 
SOE clearly prove a link between the changes of the mem-
bers of parliament and government and the changes of staff 
in the bodies of the SOE.  ,,In the Czech and Slovak Republics, the clien-

telist groups are linked to the political system 
to such extent that we can use the “state capture” 
socio-economic model in order to understand the si-
tuation in these states.

As for its methodology, the analysis is based on the assump-
tion that at least in the Czech and Slovak Republics the cli-
entelist groups are linked to  the  political system to  such 
extent that we can use the “state capture” socio-economic 
model in order to understand the situation in these states. 
This term was first introduced by J. Hellman, G. Jones and 
D. Kaufmann11 and later elaborated by  the  World Bank. 

11 See http://elibrary.worldbank.org/content/workingpaper/10.1596/1813-9450-2444 
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For the  purposes of  this analysis, “state capture”12 means 
a situation when the actual implementation of the policies 
related to  the  public funds administration and the  legal 
framework regulating this area are influenced by clientelist 
groups13 that include public officers holding key positions 
in  public administration. In  our opinion, the  influence 
of  the  clientelist networks linked to  the  political repre-
sentation on  the  administration of  public funds in  these 
two countries is clearly demonstrated not only by the cor-
ruption cases, some of which are presented here, but also 
by the conclusions and recommendations of national and 
international institutions, including the  European Com-
mission and the OECD.14 

These facts also apply to the legal and institutional frame-
works that allow for, or even increase, the risk of  system 
political corruption, and the  corruption itself. The  le-
gal framework (or its drawbacks) facilitates the  creation 
of  conditions and opportunities for corrupt practices. 
There is a deliberate exertion of influence over the relevant 
legal and institutional framework, whose goal is not to dis-
turb the corrupt practices of the groups linked to the poli-
tics. In  practice, this might be represented by  changes 
in laws, or by maintaining inoperative laws (e.g. the situa-
tion in the CR—the Act on Public Servants that forms part 
of the body of laws since 2002 has never become effective) 
or  ignoring the  need for a  legal regulation (in our opin-
ion, a good example of this is the legal vacuum in the area 
of state-owned enterprises management in the CR and SR). 
On the  other hand, enforcing legislative changes based 
on  the  recommendations of  international institutions 
or good practices in foreign countries is seen as a basic tool 

12 State capture differs from ordinary political corruption in public administration. 
State capture means exerting influence over the legal framework itself, which subse-
quently facilitates channelling funds from public budgets de iure, i.e. legally. 
13 Clientelist groups tend to manage the decision-making processes in the public ad-
ministration; their goal is to gain influence over the distribution of public funds—by 
the provision of  subsidies, placement of public tenders or conclusion of contract—
through public officers.
14 See the  OECD study “Fighting Corruption and Promoting Integrity in  Public 
Procurement”, 2005, Chapter 7, p. 59–76.

that restricts the  “manoeuvring space” of  the  clientelist 
corruption networks and increases the  risks and transac-
tion costs related to the corrupt practices. The goal of our 
analysis is  to  draw attention to  the  relationship between 
the corruption cases and the deficient legal system, present-
ing examples of good legislative practices taken from other 
countries in the region and exerting pressure on the imple-
mentation of legislative changes.,,The legal framework (or its drawbacks) facili-

tates the creation of conditions and opportu-
nities for corrupt practices.

Therefore, this analysis is targeted at the officers and decision-
makers on EU level, to whom it provides independently ac-
quired data on system political corruption related to the EU 
funds, while suggesting areas of  focus that should be taken 
into account during the negotiations about the legal frame-
work for the distribution of financial resources drawn from 
the EU funds and its control, and proposing other areas con-
nected with the control of the provision of EU subsidies. Yet 
another target group are the  officers and decision-makers 
on a national level, to whom the text provides an independent 
analysis of the link between the corruption, the public funds 
administration and the  political system, identifying regula-
tory gaps and proposing improvements while using exam-
ples of good practices applied in the neighbouring countries. 
The text is also targeted at all experts from the academic envi-
ronment, non-profit organizations, and journalists who focus 
on corruption and good governance, providing information 
about concrete cases and methods for monitoring certain 
corruption risk indicators (in reference to  other materials 
published by the project partners and other NGOs, to which 
the text refers) and outlining the links between the corruption 
risks and the  current legislative situation. Good practices and 
the recommendations of international institutions that the text 
uses might be a  concrete sign of  the  genuineness and quality 
of  the  attempts of  a  particular political representation to  fill 
the identified regulatory gaps. 

A Int ro d u C t I o n
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Box A.2 Clientelist groups as a serious problem 
in the individual states

Czech Republic: In its Annual Reports for 2010 and 
201115, the Czech Security Information Service (BIS) 
repeatedly warns against the risks related to the cli-
entelist groups: “Czech organized crime at the high-
est level consists of  clientelist networks and structures 
of  business-power relations. Using legal economic entities, 
it profits mainly from systematic accumulation of  wealth 
from public budgets and companies with a state ownership 
share. However, the entrepreneurial activities of  represen-
tatives of  such structures (via legal commercial entities) 
also involve exertion of  influence on state and local ad-
ministration authorities, on the legislative process, as well 
as on state-controlled enterprises, etc. Efforts to escape 
prosecution through influence exerted on prosecuting au-
thorities and courts are also associated with their opera-
tions.”

The reports of GRECO16 from the second evaluation 
round also focus on  public administration, corrup-
tion and the  links between corruption, organized 
crime and money laundering, identifying a  number 
of  problems that affect the  operations of  clientelist 
groups in  the  Czech Republic. The  main prob-
lem revealed by  the  reports is  the  ineffectiveness 
of  practically the  entire Act No. 218/2002, Coll., 
on the Service of Public Servants and the lack of pro-
tection of  whistle-blowers, i.e. persons employed 
in public administration, against possible retaliation. 
The recommendations included in the report reflect 
the above-mentioned drawbacks.17

15 BIS Annual Reports are available at: http://www.bis.cz/vyrocni-zpravy.html
16 See http://www.coe.int/t/dghl/monitoring/greco/evaluations/round2/reports%-
28round2%29_en.asp
17 GRECO Evaluation Report of 12 May 2006, p. 18, par. 58, 59, and p. 20, par. 63

Slovakia: In  relation to  corruption and clientelism, 
the Slovak Information Service (SIS) states in its Ac-
tivity Report for 2001 that: “In 2011 SIS acquired infor-
mation warning against corruption cases and clientelism 
in state and local administration authorities and com-
panies with a state ownership share that were connected 
with the placement of  public procurement contracts and 
the distribution of  funds from the state budget. Corrupt 
and clientelist practices were found also in the decision-
making processes related to the absorption of  irrecover-
able financial means from EU funds and to the absorption 
of  subsidies from the state budget”.18

Poland: Polish Central Anti-corruption Burreau 
reported several cases of  clientelism related 
to the spending of EU funds in 2010 and 2012. For 
example, in  2010 several dozens of  business enti-
ties, associations and employees of  The Agency for 
Restructuring and Modernisation of  Agriculture 
(ARMA) together overpriced the  value of  invest-
ments co-financed from the  EU funds (SAPARD, 
The  Sectoral Operational Programme “Rural Re-
newal” and The  Integrated Regional Operational 
Programme). Bussiness entities that were applying 
for grants prioritized fictitious invoices that over-
estimated the  value of  real-made investment  . They 
also used the  documentation relating to  the  invest-
ments that were previously funded from other EU 
programs. Agency staff enabled obtaining funds and 
its settlement in  exchange for the  receipt of  finan-
cial benefits which were submitted as  payment for       
a  fictitious consulting services. The  total amount 
of accepted bribes exceeded 1 million zł.

Another example of  misuse of  the  public money 
is  from 2012. One of  the  directors of  the  General 
Directorate of National Roads and Motorways com-

18 http://www.sis.gov.sk/vyr_sprava.html
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mitted a  breach of  the  award of  contracts under 
the  program “Roads of  Trust”, financed from EU 
funds under the Operational Programme Infrastruc-
ture and Environment. The  infringement consisted 
of awarding public contracts to three particular com-
panies under the free-hand procedure and of dividing 
some of  the public procurements into smaller parts 
so as  to exclude them from the  scope of  the Public 
Procurement Act. The aforementioned director also 
made illegal renewing of  contracts with companies 
that were executors of those contracts.

A Int ro d u C t I o n
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The first part of the analysis is aimed at the risks of system 
political corruption in the usage of EU funds in the Czech 
Republic, Slovakia and Poland. The  data on  the  overall 
allocation of  funds, the  resources spent so  far, and cor-
rections—meaning returned amounts—reveal at best inef-
ficiency in the usage of EU funds. We believe that the low 
efficiency in  the  usage of  funds correlates with the  in-
adequate overall condition of  the  public administration 
in the Czech Republic. In our opinion, the same problem 
is  indicated by  the  still declining position of  the  Czech 

,,The low efficiency in disbursing funds is exa-
cerbated by instability in the public admi-

nistration, which among other reasons is caused by 
politicization of public administration officials.

Republic compared with other countries in, for example, 
corruption perception index. The  low efficiency in  dis-
bursing funds is  exacerbated by  instability in  the  pub-
lic administration, which among other reasons is  caused 
by  politicization of  public administration officials 

B  RISKS OF SYSTEM POLITICAL 
CORRUPTION IN THE USAGE OF EU 
FUNDS IN THE CZECH REPUBLIC, 
SLOVAKIA AND POLAND 

Corruption perception index in CR, SR a PR according to Transparency International1: 

ye A r / st Ate Cze C h re p u B l I C sl ovA k I A po l A n d

2007 41. p l A Ce 49. p l A Ce 61. p l A Ce

2008 45. p l A Ce 52. p l A Ce 58. p l A Ce

2009 52. p l A Ce 56. p l A Ce 49. p l A Ce

2010 53. p l A Ce 59. p l A Ce 41. p l A Ce

2011 57. p l A Ce 66. p l A Ce 41. p l A Ce

2012 54. p l A Ce 62. p l A Ce 41. p l A Ce

1 More than 170 states are evaluated every year using CPI. The higher position in the CPI charts, the lower is the perception of corruption in such state. See also http://www.
transparency.org/research/cpi/ 

http://www
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and the weak response of the government to the findings 
of audit institutions. (In the Czech Republic, the Czech Su-
preme Audit Office previously warned about many issues, 
due to which the Transport Operational Programme was 
suspended by the Commission; unfortunately, no response 
from the government and the Ministry of Transport was 
forthcoming.) These problems also open the door to politi-
cal corruption.

Indicators of  corruption risks were chosen on  the  ba-
sis of  real cases and the  analysis of  national legislation 
on the usage of EU funds.  In the analysis, we have iden-
tified indicators throughout the  system of disbursing EU 
funds, including: the  staffing of  public authorities and 
the consequent politicization of the public administration 
(chapter B.1); the risk of conflict of interest, which is made 
possible by  the  anonymous ownership of  companies that 
receive public funds (chapter B.2); problems concerning the 
efficiency of independent audits conducted by the Supreme 
Audit Institutions of the individual countries (chapter B.3). 
We believe that these gaps and deficiencies in the legisla-
tion indicate a high risk of system political corruption. This 
statement is based on an analysis of existing cases in which 

the corrupt behaviour of specific persons has already been 
proven, or in which the occurrence of corrupt behaviour 
on the political level is suspected, while in all cases there 
was a  misuse of  public funds and specific, quantifiable 
losses of the same.   

The cases this analysis is  based on  point at the  following 
problems: 

1.  The Řebíček system: The  politicization of  the  Czech 
Ministry of Transport and its subordinate bodies of pub-
lic administration (the Road and Motorway Directorate, 
the State Fund for Transport Infrastructure) from 2007 
to 2009, made possible by the ineffectiveness of almost 
the  entire Act 218/2002 Coll., The  Civil Service Act, 
led to  the  awarding of  public procurement contracts 
co-financed by  EU funds to  a  narrow circle of  compa-
nies whose co-owners belonged to  a  clientelist group. 
There is  a  reasonable suspicion that the  Minister for 
Transport, A. Řebíček, was a member of this clientelist 
group. The  value of  procurements awarded in  this way 
exceeds CZK 14 billion.  This case illustrates the politici-
zation of public administration, conflict of interest, non-

Czech Republic: The use of funds by individual subjects in the programming period 2007–2013: 

ye A r Al l o C Ate d (m I l l. Czk) sp e nt (m I l l. Czk) nu m B e r o f s u B j e C t s nu m B e r o f p ro j e C t s

2007 6 755 6 181 7 38

2008 111 715 98 384 2 556 3 681

2009 104 341 85 500 8 457 12 127

2010 106 986 77 976 6 908 10 131

2011 116 541 64 606 7 395 10 579

2012 82 000 26 055 5 754 8 151

2013 48 215 4 439 3 775 4 946

to t A l 576 553 363 141 34 852 49 653
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transparent assessment of project applications and other 
misconduct.

2. Regional Operational Programme North-West: This 
case is concerned with the politicization of management 
and audit bodies of the Regional Operational Programme 
in  the  Programming period 2007–2013, and its conse-
quences: provision of  subsidies and granting of  public 
procurement contracts to a narrow circle of people who 
are probably members of  clientelist groups. In  the  de-
scribed cases only, these are grants and public procure-
ments of  a  value significantly exceeding CZK 1 billion. 
The case illustrates the politicization of public adminis-
tration, conflict of interest, non-transparent assessment 
of project applications and other misconduct.

3. The Rath case: This case deals with a  clientelist group 
that allegedly influenced the  activities of  the  manage-
ment and control bodies of  the  Regional Operational 
Programme of  Central Bohemia in  the  period 2008–
2012. The result was manipulation of at least eight pub-
lic procurements; the clientelist group wanted to obtain 
CZK 300 million from EU funds in  this way, illegally. 
The  case illustrates the  politicization of  public admin-
istration, conflict of  interest in  disbursing funds from 
the EU, and managing a company with equity participa-
tion of the Central Region (MOE). In this case, the Gov-
ernor of the Central Region, D. Rath, and several other 
persons were accused19.

4. The Notice Board Tender case: This concerns the non-
transparent procurement of a public contract, co-financed 
by EU funds, for the promotion of EU funds in Slova-
kia and the provision of legal services in the framework 
of technical assistance; the total value was € 120 million. 
This case illustrates influence on  the  procurement pro-

19 A brief description of  the  entire clientelist group functioning is  available here: 
http://www.lidovky.cz/jak-se-uplacelo-v-kauze-rath-obzaloba-odhalila-zlocineckou-
symbiozu-115-/zpravy-domov.aspx?c=A130417_161021_ln_domov_ogo

cedure, conflict of  interest and the  subsequent closure 
of onerous contracts with a public works contractor.

The above cases give a  fairly clear idea of  the  corrupt 
practices model and show how such behaviour uses spe-
cific gaps in legislation. The first prerequisite of the op-
eration of clientelist networks is the high politicization 
of  management and control bodies OP. Every change 
of  public officials (ministers, regional representatives, 
etc.) leads to  the  fluctuation of  some senior officials 
in  the  public administration who are responsible for 
dispensing funds from the EU. The legislation does not 
guarantee transparent tenders for positions in the insti-
tutions implementing the  use of  EU funds; it does not 
state the  specific qualifying requirements that persons 
in  such institutions must meet. Public administration 
officials are not adequately protected against political 
pressure on  their decision making, because the  legisla-
tion does not distinguish between political and apoliti-
cal posts in public administration, public administration 
officials can be dismissed easily and there is no legisla-
tion protecting whistle-blowers from the ranks of pub-
lic officials. This increases the system risk that political 
representatives will occupy leading positions in the bod-
ies implementing the  use of  EU funds on  the  basis 
of their economic, social or political ties; these persons 
will subsequently participate in  corruption in  the  as-
sessment of  project applications and when making deci-
sions on  the granting of  subsidies to  specific projects (in 
some cases, politicians also took part in  the  assessment 
of projects). For more details, see chapter B.1.,,Every change of public officials leads 

to the fluctuation of some senior officials 
in the public administration who are responsible for 
dispensing funds from the EU.

B rI s k s o f s ys te m p o l I t I C A l Co r r u p t I o n I n t h e u s A G e o f eu f u n d s

http://www.lidovky.cz/jak-se-uplacelo-v-kauze-rath-obzaloba-odhalila-zlocineckou-symbiozu-115-/zpravy-domov.aspx?c=A130417_161021_ln_domov_ogo
http://www.lidovky.cz/jak-se-uplacelo-v-kauze-rath-obzaloba-odhalila-zlocineckou-symbiozu-115-/zpravy-domov.aspx?c=A130417_161021_ln_domov_ogo
http://www.lidovky.cz/jak-se-uplacelo-v-kauze-rath-obzaloba-odhalila-zlocineckou-symbiozu-115-/zpravy-domov.aspx?c=A130417_161021_ln_domov_ogo


18

Box B.1 Fluctuation of officials in the manage-
ment and control bodies of the operational 
programmes

The existence of  the  above mentioned system risk 
of politicization of the public administration can be 
illustrated by the results of the analysis of the post-
election fluctuation of  employees in  the  manage-
ment and control bodies of operational programmes 
in the Czech Republic and Slovakia.   

The analysis of staff fluctuation in the management 
and control bodies of  the  public administration in-
volved in the use of EU funds in the Czech Republic 
showed that in  the  post-election year, 2007 (when 
a new government was formed and ministers were re-
placed), 15 changes of director occurred in the 22 op-
erational programmes that were analyzed20. In 2009, 
when a caretaker government was appointed, 5 direc-
tors of operational programmes were replaced.  After 
the election in 2010, 5 directors of operational pro-
grammes were replaced.  Most changes in the direc-
torship of  regional council offices in regions where 
the EU cohesion policy applies occurred in  the Re-
gional Operational Programme North-West, where 8 
persons succeeded in one particular position, which 
indicates an increased risk of politicization in the use 
of EU structural funds within this operational pro-
gramme.   

However, fluctuation of  staff in  the  Czech Repub-
lic is  not limited only to  executives of  the  bodies 
of  individual operational programmes: for example, 
the turnover of staff at the Department of Structural 
Funds in the Ministry of the Interior, with approx. 
55 employees, is more than 30%. Only 10 employees 

20 Out of the total number of 26, there are 22 operational programmes being admi-
nistered in the Czech Republic. The remaining 4 operational programmes were thus 
not included in our analysis.

from 2009 are still employed four years later, which 
corresponds with the  turnover of  81% of  officials 
in  this department. Dismissals occur for reasons 
of  redundancy and after an  organizational change, 
and a  higher number of  officials are employed for 
the same work (by which the Labour Code is circum-
vented). For example, on  the  decision of  the  Min-
istry for Regional Development, 25 organizational  
changes have taken place within the last 2.5 years. 

The analysis of  post-election fluctuation in  key po-
sitions in  the  structure for the  implementation 
of EU funds in Slovakia revealed significant changes 
in the composition of the management and control 
bodies after parliamentary elections, which influ-
enced the  political composition of  the  individual 
ministries.  The political changes in the elections were 
reflected in the changes of directors of agencies and 
directors-general in the sections. From 2007 to 2013, 
in  6 operational programmes that were examined 
and in  8 relevant positions, there were 13 cases out 
of 18 changes of ministers where the change in posi-
tion of directors and directors-general was connected 
with the implementation of EU funds. This indicates 
an increased risk of the politicization of the imple-
mentation of the EU structural funds. ,,There is a risk where the same persons 

or groups will, on the one hand, decide about 
granting subsidies or awarding a public contract, and, 
on the other hand, will profit out of these due to their 
equity investment in anonymous companies.

Anonymous companies are not excluded from submitting 
a project or an application for a subsidy from EU funds, and 
in general the legislation does not require proof of the full 
ownership structure, even if they succeed with the applica-
tion, or  in  a  tender for a  public contract. Together with 
the insufficient legislation concerning the conflict of inter-
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est of politicians and officials, a system risk is being created 
that cases will occur where the same persons or groups will, 
on the one hand, decide about granting subsidies or award-
ing a public contract, and, on the other hand, will profit out 
of these due to their equity investment in these companies. 
This risk becomes very tangible when there are indicators 
of the existence of a direct correlation between the trans-
parency of the ownership structure of companies supplying 
public procurements and their profitability. 

Box B.2 Czech Republic: profitability of anony-
mous companies

The zIndex case study, “Profitability of  companies 
with bearer documentary securities in  Public Pro-
curements”, was concerned with the  profitability 
of companies which became suppliers of public pro-
curements in the Czech Republic between 2007 and 
2009. Two samples of  companies were compared: 
joint-stock companies with bearer documentary secu-
rities (BDS) and other types of joint-stock company. 
The  study shows that joint-stock companies with 
bearer documentary securities reach  profits 23–70% 
higher than other joint-stock companies and may 
have significantly higher margins than other joint-
stock companies. The transparency of the ownership 
structure is therefore a highly relevant factor in terms 
of cost effectiveness as well as public procurements. 

This kind of  conflict of  interest is  practically impossi-
ble to  prove and its existence may be inferred only indi-
rectly,  from a  non-standard course of  project assessment 
or the subsequent awarding of a public procurement con-
tract co-financed out of the EU funds (e.g. grants and public 
contracts are always obtained by  the same circle of com-
panies; the  specifications contain criteria discriminating 
against certain applicants; suppliers of  public contracts 
connected to  public officials show a  significantly higher 

profitability and turnover while they remain in the manag-
ing bodies of OPs, etc.). The  individual indicators of cor-
ruptions risks connected with anonymous companies using 
the funds are described in detail in chapter B.2.

Box B.3 Czech Republic: usage of public funds 
by anonymous companies 

The severity of this problem is illustrated by the data 
from the period 2008–2013: “Within the past 5 years, 
the firms with owners from tax havens have won public 
procurement contracts worth at least CZK 153 billion. 
They have been granted more than six billion crowns out 
of  EU funds, from which they have spent over CZK 3.3 
billion so far. Anonymous companies have won public pro-
curements worth a total of  CZK 38.5 billion, and they 
have obtained CZK 8.7 billion out of  EU funds and spent 
less than CZK 5 billion.  In the last 5 years at least CZK 
200 billion have flown out of  public funds to companies 
from tax havens and anonymous companies. Approxi-
mately one percent of  the analyzed firms have (traceable) 
links to politically active persons. This information emerg-
es from the joint analysis of  Transparency International 
and the Bisnode consulting company.”21

Box B.4 The influence of clientelist groups 
on the disbursal of EU funds in SR and PR

Slovakia: The draft of the Strategic Plan for the Fight 
against Corruption in the Slovak Republic from 2011 
states that: “In ‘more sophisticated’ forms of  the crime 
of  corruption in drawing on and reallocating EU funds 
resources, companies create a comprehensive system which 

21 “Analýza anonymních a  offshoreových společností a  jejich čerpání veřejných fi-
nančních prostředků v ČR” (analysis of anonymous and offshore companies and their 
public funds drawing in the Czech Republic), Transparency International Czech Re-
public and Bisnode, 2013. Available here: http://www.transparency.cz/nejmene-153-
mld-kc-verejnych-prostredku-proteklo-firem-danov/ 
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includes counselling in overestimation of  the project, se-
curing project approval through pre-agreed winning sub-
jects, and having companies and business entities ready 
through which they can realize fictitious services and per-
formances. Through consulting service contracts, the fi-
nancial resources accumulated this way are transferred 
to organizers and implementers of  the stated ‘bussiness’”.

Poland: According to  the  reports of  the  Polish In-
ternal Security Agency in  2010, there have been 
some cases in which the clientelist groups use more 
sophisticated forms of  corruption. For example 
in  the  area of  road constructions, some construc-
tion companies that were interested in  obtaining 
contracts from the procurement of the General Di-
rectorate of  National Roads and Motorways made 
a  bid rigging. Under the  agreement between them, 
they chose a company which offered the lowest price 
in the tender. Still, the price was too high in relation 
to the market price. Chief Executive Officer and di-
rector of  the  Warsaw division of  GDDKiA22 who 
took bribes from road construction companies also 
participated in this deal.

The passive bribery allegations were also charged 
to  Director and Deputy Director of  the  Katowice 
branch of  GDDKiA. They both received financial 
benefits from construction companies in  exchange 
for preferential treatment in  the  tenders—for each 
invoice submitted from the contractors they receive 
5% of  the  value of  the  procurement. The  dealings 
lasted for 10 years. As a  result, the  executives from 
Katowice branch of GDDKiA were to receive 4 mil-
lion zł. financial gain. Representatives of  road con-
struction companies which transmitted the  funds 
were charged with active bribery.

22 Generalna Dyrekcja Dróg Krajowych i Autostrad (General Directorate for Natio-
nal Roads and Motorways).

Control mechanisms that would reveal the  above stated 
corrupt behaviour in the use of EU funds are not sufficiently 
effective. Public supervision is  ineffective if  the  public 
is denied the access to information on the use of EU funds. 
The  control exercised by  the  Supreme Audit Institution 
might identify the  shortcomings and errors concerning 
the use of EU funds. Nevertheless, its findings are not bind-
ing and there are no guarantees given that the system will 
be remedied based on the findings of these control institu-
tions. See chapters B.3 and B.4.,,Control mechanisms that would reveal cor-

rupt behaviour in the use of EU funds are not 
sufficiently effective. 

B.1. Politicization of the public 
administration in the usage of EU funds

In this part of  the  analysis, we are concerned with bod-
ies that decide about subsidies and public procurements 
within “national” and regional operational programmes 
and the position of officials who carry out the agenda con-
nected with operational programmes. For a better under-
standing of the problem of the politicization of the public 
administration, a  combination of  corruption risk indica-
tors with the  above given corruption model can be used, 
supplemented by examples of concrete cases. The following 
are the indicators:

Indicator I: The fluctuation of executive staff in the man-
agement and control bodies of  individual operational 
programmes, depending on  the  change in  political 
representation  

The politicization of the public administration is indicated, 
in the first place, by changes in the positions of public of-
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ficials in  the  governing bodies of  individual operational 
programmes, depending on the change of political repre-
sentation. Securing of  important positions in  the  public 
administration bodies can be achieved in two ways. Either 
by  replacement of  a  sufficient number of  senior officials 
(which will be manifested by  a  significant fluctuation 
of officials) or by a change in the organizational structure 
of public administration bodies, so that all the important 
positions will be subordinate to a small group of persons 
appointed by  a  minister. Therefore, we examined how 
the process of selection is regulated, the conditions of ap-
pointment and dismissal of public administration officials, 
and the  inclusion of  stipulations concerning the  basic 
qualification requirements. This answers the question of to 
what extent legislation prevents the risk of the politiciza-
tion of the public administration. 

Box B.5 The politicization of the management 
and control bodies of operational programmes 
through personnel changes

Czech Republic: The above outlined “Řebíček system” 
case is a typical example. The Minister for Transport, 
A. Řebíček, appointed as his first Deputy his friend and 
party colleague, J. Hodač (who had to be granted ex-
emptions from requirements for both university qual-
ifications and security clearance). Unlike the  other 
Deputy Ministers for transport, who managed 1 or 2 
ministry departments, J. Hodač managed eight de-
partments that dealt with public contracts or  deci-
sions on investment in transport infrastructure. This 
means that 233 out of  465 employees of  the  Min-
istry of  Transport were under J. Hodač’s jurisdic-
tion. A. Řebíček then appointed as Director General 
of the Road and Motorway Directorate M. Hala, who 
(with the  agreement of  the  Minister of  Transport) 
changed the organizational structure of the Road and 
Motorway Directorate. This change led to a concen-

tration of key powers in  the position of  the Direc-
tor of  Interior Affairs, which M. Hala subsequently 
took over after the  transport minister chose a  new 
Director General of RMD. A. Řebíček subsequently 
replaced the Director of the State Fund for Transport 
Infrastructure. In this way, he gained a decisive influ-
ence in the bodies responsible for building roads and 
motorways. There is reason to suspect that A. Řebíček 
used this influence for the  benefit of  the  company 
Viamont, a.s., whose founder and shareholder he 
is. Similarly, M. Hala (now accused, along with two 
other managing directors of the Motorway and Road 
Directorate, of taking a bribe to influence the rent at 
motorway rests on D5 and D47) could use his influ-
ence for the  benefit of  the  company Edikt, a.s that 
sponsored Hala’s private activities.

Indicator II: The  separation of  political and apolitical 
positions in the public administration

The law clearly states which specific positions are to  be 
staffed on the basis of a political key and which positions 
are apolitical, meaning purely official, and should therefore 
be staffed on the basis of transparent selection procedures. 
A clear division of responsibilities between politicians and 
officials and the  prevention of  the  politicization of  deci-
sion-making on the level of officials would ensure the inde-
pendent functioning of the public administration.

Box B.6 Czech Republic: No clear distinction 
between political and apolitical functions 
within the Regional Operational Programme 
North-West

The typical example of  politicization of  a  purely  
apolitical activity is  the case of the Assessment Com-
mittee of the Regional Operational Programme North-
West (hereinafter referred to  as  “ROP  North-West”), 
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which assessed projects in  addition to  officials and 
independent experts. The  ROP assessment commis-
sion assessed the  usefulness and benefit of  projects 
for the region, while awarding each project up to 30 
points (the total number of points was 100). Members 
of this committee were appointed by the board and 
approved by  the  chairman of  the  Regional Council 
(politicians). In the end, out of 20 committee mem-
bers who assessed projects between 2010 and 2012, 
only 4 persons were not members of political parties. 

Indicator III: Insufficient protection of officials against 
illegal orders

Another indicator of  politicization is  the  answer 
to  the  question of  whether and in  what way public ad-
ministration officials are protected in the case of an illegal 
order issued by their superiors (top-level officials and poli-
ticians), i.e. whether and in what way public administration 
officials can refuse an illegal order or instruction without 
the risk of legal recourse.   

Indicator IV: Insufficient protection for whistle-blowers 
in public administration

The last indicator of the politicization of the public admin-
istration is  the answer to the question of whether public 
administration officials are protected from persecution 
if they expose alleged corruption or other illegal behaviour 
in the public administration body which employs them.  

Box B.7 Czech Republic: an example of whistle-
blowing in the public administration

Cases of whistle-blowers who exposed illegal practices
at the ministries concerning public procurement (the 
case of  Libor Michálek and Ondřej Závodský, and 
the  case of  Jakub Klouzal), which were dealt with 

by the Endowment Fund against Corruption, prove 
that effective legal protection of  whistle-blowers 
is missing in the Czech Republic.  

B.1.1. Are candidates for the position  
of a public administration officer selected 
on the basis of public and transparent  
selection procedures regulated by a law? 

To start with, it needs to be said that in all three countries 
we compare the  legal regulation of public administration 
officers who are members of  governance bodies of  dif-
ferent operational programmes and who thus participate 
in drawing EU funds. These officers are subject to the fol-
lowing legal regulation: Czech legal regulation of  public 
administration distinguishes government officers (who 
are members of governance bodies of thematic operational 
programmes—e.g.  OP Transport) and officers of territo-
rial self-governing units (whose legal regulation also applies 
to officers of regional councils of the relevant operational 
programmes—e.g. Regional Operational Programme 
North-West 23). The main imperfection of the Czech regu-
lation is  the  ineffectiveness of  almost the  entire Act No. 
218/2002 Coll., the Civil Service Act. Therefore, while a law 
regulating the service of public administration officers for-
mally exists, its effect has been repeatedly postponed since 
2002.   ,,The main imperfection of the Czech regulation 

is the ineffectiveness of the Civil Service Act. 

By contrast, in  case of  Slovak legislation, only the  legal 
regulation of government officers is relevant for this analy-

23 Similarly, the employees of the Office of the Regional Council (which is the mana-
ging body of regional operational programmes), are subject to Act No. 312/2002 Coll., 
on Officers of Territorial Self-Governing Units. 
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sis. Polish legislation distinguishes as many as three groups 
of officers, with each group subject to a special legal regula-
tion: Act on Service in State Administration, Act on Em-
ployees of Government Offices (the place of employment 
is the basic criterion setting apart this professional group) 
and Act on Employees of Self-governments, which also has 
an impact on voivodship councils, which are the managing 
bodies of regional operational programmes.

C z e c h   R e p u b l i c

The main shortcoming of  the  Czech legal regulation 
is the ineffectiveness of Act No. 218/2002 Coll., the Civil 
Service Act. Act No. 262/2006 Sb., the Labour Code, which 
is used instead of the Civil Service Act, does not stipulate 
the duty to conduct selection procedures, nor does it regu-
late such procedures in  more detail. The  gap in  the  legal 
regulation of government officers is only partially compen-
sated for by “The methodology of the selection of employ-
ees implementing European Union funds in the 2007–2013 
programme period”,24 subordinate legislation (government 
resolution25). It concerns only the selection of government 
officers who secure the drawing from EU funds. Therefore 
it cannot be considered an adequate substitution for the in-
effective Civil Service Act. 

The selection of officers of the Regional Council must take 
place on the basis of an open call and a selection procedure, 
regulated in Sec. 6 to 10 of the Act on Officers of Territo-
rial Self-Governing Units, if  a  position is  to  be filled for 
a definite period of time. In case of the position of a senior 
officer, a vacancy must always be published. An open call 
is published on the official board of an office and it is also 

24 The  first version of  the  methodology was issued in  2009; the  current version 
of  the  methodology was prepared in  response to  the  criticism of  the  Commission 
in  2012. The  methodologies are available at: http://www.strukturalni-fondy.cz/get-
media/58c7dee9-7900-41e9-9118-59304789851b/Vyber-novych-zamestnancu-imple-
mentujicich-fondy-EU_58c7dee9-7900-41e9-9118-59304789851b.zip
25 Government resolution No. 313 of 2 May 2012.

available electronically. The  selection of  candidates itself 
is performed by a selection committee, whose members are 
appointed by the head of the office (in case of the position 
of  senior officers, the  members of  a  selection committee 
are appointed by  a  politician—president of  the  region). 
The office’s head must prepare a report of the assessment 
and evaluation of candidates, available upon request to all 
candidates (but not published).  

We may conclude that the selection of persons for the po-
sition of public administration officers is regulated only 
partially and does not comply with EU requirements re-
garding the adoption of a special law on public admin-
istration officers.

S l ova k i a

The condition for admitting a citizen into civil service 
is, according to  Sec. 19 (1) of  Act No. 400/2009 Coll., 
on  Civil Service, the  successful participation in  a  se-
lection procedure or  a  selection in  cases stipulated 
by  the  law. A civil position may be filled on  the  basis 
of a  selection procedure, a  selection or  in case of  tem-
porary positions also without a  selection procedure 
or  a  selection. Information about an  external selection 
procedure or a selection is published by an office in me-
dia or  in  other publicly accessible means of  mass com-
munication at least three weeks before it takes place. 
The Civil Service Act generally stipulates that a selection 
procedure is performed by a selection committee. Details 
about a selection procedure, particularly about the appli-
cation, performance, evaluation of results or the manner 
of  forming a  selection committee and its composition 
are regulated by individual offices in service rules.

Therefore the Slovak legal regulation secures a transparent 
selection of persons for the positions of state administra-
tion officers.   
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P o l a n d

In general it can be said that every person meeting the re-
quirements stipulated by laws, stated in subchapter B.2.1.2 
(qualification requirements for different groups of officers 
slightly differ), can apply to  take part in  a  selection pro-
cedure to  fill a  vacancy. Information about recruitment 
is published in the Bulletin of public information.26 Laws 
do not regulate the  issue of recruitment in an exhaustive 
manner and leave certain freedom in this area to the direc-
tors and heads of offices performing recruitment. 

According to  the  Civil Service Act, within a  selection 
procedure a  committee27 selects no more than five best 
candidates who meet the  necessary requirements and 
to the highest extent meet additional criteria and introduces 
them to the office’s director for the purpose of employing 
a  selected candidate. However, the  law does not impose 
a  duty on  the  office’s director to  select a  candidate who 
achieves the highest assessment score. Some authors there-
fore indicate that this contradicts the principle of competi-
tion in recruitment procedure28. Very similar requirements 
concerning recruitment procedure were expressed in  Act 
on  Employees of  Self-governments. In  case of  govern-
ment officers, however, Act on Employees of Government 
Offices does not regulate the course of a selection proce-
dure. In  practice, a  candidate for the  position of  a  gov-
ernment officer is  first employed and only then is  his 
qualification examined as part of the preparation for civil 
service, lasting 12 months.29

26 In report No. LZG-410-19/20 the Supreme Audit Office noted ignoring the rules 
of openness and competition in selection procedures, which included employing per-
sons not meeting the requirements and unclear assessment of candidates.
27 Details concerning the creation and the composition of a committee and the man-
ner of  its operation were left at the  discretion of  directors of  offices. At the  same 
time, they must take into account Directive No. 3 of the State administration director 
of 30 May 2012 concerning the standards of human resources management in state 
administration.
28 W. Drobny, Komentarz do art. 29(a) ustawy o służbie cywilnej, Lex/el 2012.  
29 W. Drobny w: W. Drobny, M. Mazuryk, P. Zuzankiewicz, Ustawa o pracownikach 
samorządowych. Komentarz. Lex/el 2012.

Thus the Polish legal regulation in essence secures a trans-
parent selection of persons to  the positions of public ad-
ministration officers, excluding government officers.   

B.1.2. Does the legal regulation stipulate  
basic qualification requirements for  
candidates for the positions of officers? 

C z e c h   R e p u b l i c

In case of  government officers, the  Civil Service Act sets 
in Sec. 17 et seq. basic qualification requirements; unfortu-
nately, these provisions are not effective. “The methodology 
of the selection of employees implementing European Un-
ion funds in  the  2007–2013 programme period” cannot 
substitute for the provision of the Civil Service Act since 
it does not lay down any specific qualification require-
ments, only their general framework. Specific requirements 
on  new employees are then set by  ministries themselves. 
The employees of the Regional Council (which is the con-
trolling body of  regional operational programmes) are 
subject to Act No. 312/2002 Coll., on Officers of Territo-
rial Self-Governing Units. This act regulates quite in detail 
the requirements that have to be met by officers and direc-
tors of offices.30

Basic qualification requirements that public administra-
tion officers must meet can be said to  be stipulated only 
partially.

30 See Sec. 4 and Sec. 5 of the Act on Officers of Territorial Self-Governing Units. 
Officers are required to have Czech citizenship, to be legally competent, without cri-
minal records, with knowledge of the language of proceedings or meet additional re-
quirements stipulated by the law. The head of the office also needs to have professional 
experience. Nevertheless, being apolitical is not among the requirements and officers 
can therefore be members of a political party.
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S l ova k i a 

The conditions for the  admission into civil service and 
the  filling of  civil positions are stipulated in  Act No. 
400/2009 Coll., on Civil Service31; however, the qualifica-
tion requirements alone specifying the  needs connected 
with particular positions are set by individual institutions. 
The Civil Service Act stipulates a general framework that 
individual institutions adapt according to specific require-
ments on the quality of candidates for employment.

P o l a n d

The Polish regulation of  basic qualification criteria that 
public service officers must meet splits into three legal reg-
ulations (see B.1 above). These laws define general require-
ments that must be met by each candidate for an officer.32 
Specific requirements on the position of a public admin-
istration officer are described within competition recruit-
ment procedure in case of state administration employees33 
and self-government employees. As regards senior state ad-
ministration positions, the  law itself stipulates additional 
requirements in the form of education (university educa-
tion) and general experience (3 or 6 years of public service 
experience depending on the position) and work in senior 
positions (1 or 3 years). Specific requirements are not deter-
mined in  case of  government officers whose professional 
competence should be verified by the institute of prepara-

31 Pursuant to Sec. 19 (1) of Act No. 400/2009 Coll. on Civil Service, a citizen applying 
for a civil service position can be admitted into civil service if he meets the following 
requirements: a) he has reached 18 years of age, b) possesses full legal competence, c) 
is without criminal records, d) meets qualification requirements, e) has a command 
of the official language, f) successfully completed a selection procedure or a selection, 
unless the law or special regulation provides otherwise. 
32 Reoccurring requirements include: Polish citizenship, clean criminal record, legal 
capacity, having moral integrity. Each regulation generally refers to the requirement 
of showing adequate knowledge, qualifications or education. 
33 At the same time, there is a possibility of being appointed to state administration 
service after finishing National School of Public Administration, i.e. eighteen-month 
training. 

tion for civil service, which lasts twelve months and is con-
cluded with a qualification assessment.34 

Polish legislation thus undoubtedly defines basic qualifica-
tion requirements for public administration officers.  

B.1.3. Are public administration  
officers protected by a statutory  
enumeration of grounds for possible  
dismissal or removal from office? 

C z e c h   R e p u b l i c

The main imperfection of  the  Czech legal regulation 
is again the  ineffectiveness of Sec. 54 et seq. of  the Civil 
Service Act, regulating the  termination of  service rela-
tion with a government officer. Therefore, the termination 
of  service relation of  government officers is  subject only 
to general legal regulations, contained in Act No. 262/2006 
Coll., the  Labour Code. The  Labour Code provides rela-
tively good protection of  ordinary officers (who can be 
dismissed only on grounds stipulated by the law). In case 
of  senior officers (directors of  sections, directors of divi-
sions and directors of departments), whose service relation 
is created by appointment, the legal protection against dis-
missal is insufficient because they can be removed without 
being given a reason by the person who appointed them, 
as follows from Sec. 73 of the Labour Code.35

34 An officer who receives a positive assessment has to be employed in a position for 
which he was prepared during the application. A negative assessment leaves the possi-
bility of employment in a position which does not require the preparation for civil 
service. 
35 An employment relationship does not end upon removal; however if the removed 
officer refuses to perform different work or if no other work position exists, it consti-
tutes a notice of termination of employment pursuant to Sec. 73a in combination with 
Sec. 52 (c) of the Labour Code.
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,,In the Czech Republic, senior government 
officers can be removed very easily, which 

constitutes quite a high system risk of possible poli-
ticization of state administration.

In case of dismissal of officers of regional councils of cohe-
sion regions, the legal regulation distinguishes the removal 
from office in case of senior officers (including heads of of-
fices) and other officers. Senior officers can be removed 
only for a  very narrowly defined range of  reasons, con-
tained in  Sec. 12 (1) of  the  Act on  Officers of  Territorial 
Self-Governing Units in an enumerative list.36 As regards 
other officers, the range of reasons for terminating employ-
ment is stipulated in the Labour Code. 

It can be therefore stated that particularly senior govern-
ment officers can be removed very easily, which constitutes 
quite a high system risk of possible politicization of state 
administration. 

S l ova k i a

The termination of civil service relation is regulated in Act 
No. 400/2009 Coll., on  Civil Service, which in  Sec. 47 
enumerates the  grounds on  the  basis of  which an  office 
can give a notice of termination of employment to an em-
ployee. The  legal regulation distinguishes between giving 
notice of termination of employment relationship to em-
ployees in lower positions and grounds for giving a notice 
to employees in senior positions. The removal from a senior 
position is allowed by the  law for specified grounds (loss 
of qualification due to criminal records, failure to achieve 
the  required results for six months, the  employee is  sent 
abroad on the basis of an application) while the grounds for 

36 Loss of prerequisites pursuant to Sec. 4 of the Act on Officers of Territorial Self-
Governing Units, not completing the training of officers within the given time pur-
suant to Sec. 27 (1) of the Act on Officers of Territorial Self-Governing Units, a breach 
of a statutory obligation in a serious manner or two less serious breaches of statutory 
obligations in 6 months.

giving a notice to an employee in a lower position are more 
general.37 After the removal of an employee from a senior 
position, several conditions constituting the  possibility 
of dismissal (removal from a senior position, disagreement 
of the employee with placement, failure to reach agreement 
with the civil service office) need to be met cumulatively.38 
The Civil Service Act provides a certain degree of protec-
tion from dismissal; however, in  case of  lower positions, 
the grounds for dismissal can be fulfilled much more easily 
than in case of senior employees.

P o l a n d 

In general, employment on the basis of appointment car-
ries in  itself the  stabilisation of  an employment relation-
ship, marked by a limited number of grounds on the basis 
of  which an  officer can be dismissed. The  specific legal 
regulation differs depending on the type of public adminis-
tration officers (see chapter B.1).

The Civil Service Act regulates the termination of an em-
ployment relationship (including the  grounds for termi-
nation) of appointed civil service officers in Art. 70–71.39 
However, if  the  employment relationship of  an officer 
is  created upon an  employment contract (not appoint-
ment), the  mentioned list of  grounds does not apply. 
The Act on the Employees of Government Offices contains 
a similar list of grounds on the basis of which the employ-

37 For example Sec. 47 (b) enables the dismissal of a government officer due to organi-
zational reasons, (h) repeated breach of discipline in a less serious manner.
38 For example, Sec. 47 (d) a government officer who has been removed from the post 
of a senior employee and does not agree to being placed into civil service in the same 
division and in the same post and fails to reach agreement with the civil service office.  
39 These grounds are: two consecutive negative assessments of a civil service officer; 
doctor’s certificate of permanent inability to work preventing the performance of du-
ties of  a  civil service officer; loss of  moral integrity; serious breach of  basic duties 
of a civil service officer if the fault of the officer is clear; committing an contravention 
during the term of employment relationship preventing further employment; a loss 
of competence, by fault of an officer, needed for carrying out the employment relati-
onship in the given position. 
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ment relationship of an officer can be terminated as con-
tained in the Civil Service Act. 

In case of  employees of  self-governments, appointment 
as a manner of creation of an employment relationship was 
abandoned and instead, the employees of self-governments 
enter into labour contracts for definite and indefinite pe-
riods of time. Contracts for a definite period of time can 
be terminated with a two-week notice period without pro-
viding a reason; however, the Polish Labour Code contains 
a general clause of the legitimacy of a notice.  

In conclusion, the  employees of  self-governments with 
a contract for a definite period of time are protected much 
less than government officers and public service officers be-
cause they can be dismissed without being given a reason. 
OECD also notes the lack of consolidated legislation in this 
area and draws attention to the fact that the existing regu-
lations are insufficient.40

B.1.4. Is there a special legal regulation  
of public administration, clearly separating 
political and non-political positions (posts) 
in public administration?

C z e c h   R e p u b l i c 

The main shortcoming is again the ineffectiveness of Act No. 
218/2002 Coll., the Civil Service Act. Clear separation of po-
litical and non-political posts in state administration bodies 
is therefore completely absent in the effective legal regulation. 
Clear separation of political and non-political posts is also ab-
sent in the Act on Officers of Territorial Self-Governing Units.

40 Phase 3 Report on Implementing the OECD Anti-Bribery Convention in Poland, 
Report OECD 2013 pp. 41–42. 

S l ova k i a 

Civil service should be, within Act No. 400/2009 Coll., 
on Civil Service, built on the principle of political neutrality 
and impartiality. The act stipulates in Sec. 13 the filling of sen-
ior posts, where a minister or directors of other central bodies 
of state administration have the decisive say. In our opinion, 
the filling of more senior posts can be influenced by affiliation 
with the same political party or movement as that of the min-
ister or director. This assumption is also supported by the fact 
that the law is not strict in Sec. 11 and 12 and does not contain 
a clear division into political and non-political posts. ,,The filling of more senior posts can be influen-

ced by affiliation with the same political party 
or movement as that of the minister or director.

P o l a n d

In case of  civil service, it needs to  be noted that its gen-
eral principle is  its apolitical character, stipulated already 
in Art. 1 of the Civil Service Act, intended to ensure im-
partial and apolitical execution of the tasks of government 
administration. A similar legal regulation concerns govern-
ment officers and employees of self-governments. It can be 
said that in all three laws relating to public administration 
officers, political and non-political posts are at least par-
tially separated, including who can intervene in personnel 
matters. Nevertheless, the  separation is  not sufficient, let 
alone complete.   
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B.1.5. Does the legal regulation provide 
protection to public administration  
officers against unlawful instructions  
of their superiors?  

C z e c h   R e p u b l i c

The provision of  Sec. 68 of  the  Civil Service Act, which 
would provide legal protection to  officers against unlaw-
ful instructions, is  not effective. Therefore, government 
officers are not protected against unlawful instructions, 
in  contrast to  officers of  territorial self-governing units. 
If an officer of a territorial self-governing unit believes that 
the instruction given to him is in violation of legal regula-
tions, he has to  notify immediately the  person who gave 
him the  instruction. Subsequently, he is  obliged to  carry 
out the  instruction only if  he receives a  written order 
from the head of  the office to do so. Only where the of-
ficer would commit a crime or an administrative infraction 
by  following the  instruction or  order, must he not carry 
out such instruction or order and he must notify the head 
of the office of this fact. 

S l ova k i a

In accordance with the  Civil Service Act, if  an employee 
thinks that an  instruction given to  him is  in  violation 
of  general binding rules or  service rules (i.e. also an  un-
lawful order), he is obliged to notify the senior employee 
in  writing before starting to  carry out the  instruction. 
If the head insists on the carrying out of the instruction, 
he is obliged to notify the employee of this fact in writing.   

P o l a n d

Polish legislation enables a  public administration officer 
to  refuse to carry out a  service order if  it is  in violation 
of law or if it constitutes a crime or a contravention. An of-
ficer must notify his direct superior in writing of the unlaw-
fulness of the order. If the superior insists on the carrying 
out of the order, the officer is obliged to carry it out; how-
ever, he can request a  written order from the  superior. 
If an order fulfils the elements of a crime, an official does 
not carry it out at all and immediately notifies the director 
general of the office. 

B.1.6. Does the law protect officers 
—whistle-blowers—against possible 
punishment or retaliation?

C z e c h   R e p u b l i c

In case of  government officers, the  ineffective Civil  
Service Act does not provide sufficient protection 
to  whistle-blowers (not even if  the  relevant provisions 
were effective). A government officer has a general duty 
to notify according to Sec. 367 and Sec. 368 of Act No. 
40/2009 Coll., the Criminal Code.

In case of officers of regional councils of cohesion regions, 
an  officer has to  refrain from all acts that could violate 
in a serious manner the credibility of the territorial self-
governing unit and also maintain confidentiality about 
facts that he learnt during the performance of his employ-
ment. At the  same time, information about possible cor-
ruption or  problematic practice undoubtedly violating 
the  credibility of  the  office is  in  conflict with the  duty 
of confidentiality.  An officer can be released from the duty 
of confidentiality by the head of the office; however, the Act 
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on Officers of Territorial Self-Governing Units does not 
anticipate a  situation when an  officer makes a  request 
that he should be released from the duty of confidential-
ity with the office’s head whose possible corruption acts 
he wants to report.  

S l ova k i a 

A government officer is obliged to maintain confidentiality 
about facts that he learnt during the performance of civil 
service and also protect the property of the state from non-
effective and uneconomical handling. A government officer 
is obliged to notify a senior employee or an investigative, 
prosecuting and adjudicating body of  the  loss, damage, 
destruction or misuse of property.41 Government officers 
are subject to the same rules as regards criminal liability 
as  any citizen of  the  Slovak Republic and with respect 
to the character of work of such employees, other specific 
provisions of  the Criminal Code apply.42 The Civil Serv-
ice Act imposes duties on  an employee; however, in  case 
of a notification of unlawful or dishonest practices it does 
not provide any protection to  an employee against pos-
sible punishment. The legal regulation of whistle-blowers 
reporting unlawful or  dishonest practices does not exist 
in the Slovak Republic at present.,,In case of a notification of unlawful or dis-

honest practices, the Civil Service Act does 
not provide any protection to an employee against 
possible punishment.

41 Sec. 60 of the Civil Service Act
42 Provision of Sec. 189 of the Criminal Code related to extortion, Sec. 329 related 
to passive bribery, Sec. 353 related to jeopardising the safety of confidential and res-
tricted information, Sec. 319 and Sec. 320 jeopardising the safety of classified infor-
mation

P o l a n d

Given the regulation expressed in Art. 304 of the Criminal 
Code, a Polish officer of public administration has a social 
duty to  notify the  relevant investigative body of  acquir-
ing information about a suspicion of a contravention. He 
is not criminally liable for not providing the information, 
in  contrast to  the  head of  an office, whose failure to  in-
form investigative bodies can be qualified as a contraven-
tion according to the Polish Criminal Code. With respect 
to the enumerative list of grounds for dismissal of an ap-
pointed officer and with respect to  the  judicial control 
of  notices in  case of  office employees, it can be said that 
a public administration officer should not encounter nega-
tive consequences if  reporting impropriety/suspicion 
of a contravention. Nevertheless, a specific legal regulation 
providing the protection to whistle-blowers is lacking.

B.1.7. Conclusions on politicization of the public 
administration in the usage of EU funds

The comparison of  legislation in  various countries shows 
that the  selection of  officials into the  management and 
control bodies of  the  individual operational programmes 
is at least partially (CR) or completely (SR, PR) regulated 
by  legislation on  public tendering and, for example, par-
ticipation of  selection committees. The  Slovak legislation 
is an example of a good legislation on appointment of of-
ficials. On the contrary, the Czech legislation cannot pre-
vent cases like the “Řebíček System” as there is an absence 
of legislation on appointment of state officials. Protection 
against dismissal of senior officials or their removal from 
office is implemented in different ways. 

There is  a  paradoxical situation in  the  Czech Republic, 
where the  top-level officials in  local government bod-
ies are provided the best protection while the protection 
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of  the  top level officials in  the  state administration 
is the worst, as they can be removed from office any time 
(due to  absence of  legislation). In  all three countries, 
there is  no clear definition of  the  line between politi-
cal and apolitical positions in the public administration. 
In Poland only, the political and apolitical positions are 
partially differentiated, including the definition of who 
can intervene in  personal matters. Neither Czech nor 
Slovak legislation can prevent cases of “Řebíček System” 
type (in which a concentration of departments involved 
in the usage of EU funds under a  jurisdiction of a  few 
politician-appointed persons occurred) and the  case 
“ROP North-West” (in which there was a politicization 
of  assessment committee which, by  definition, should 
have been composed of apolitical officials and independ-
ent experts, not members of political parties).  

,,In all three countries, there is no clear defini-
tion of the line between political and apoliti-

cal positions in the public administration.

In all three countries, the  legislation on  the  protection 
of  officials against illegal orders from their superiors 
is practically identical—the question is, however, whether 
in practice, officials will require this written confirmation, 
as  they might fear possible adverse consequences. None 
of  the  compared countries provides special protection 
of whistle-blowers, who might become a target of retalia-
tory actions leading even to their dismissal from the serv-
ice. In the case of the Czech Republic, this fact is illustrated 
by the above described cases.

B.1.8. Comparative table: The politicization of the performance of public administration 
in drawing from EU funds

Qu e s t I o n / st Ate Cr sr pr

Are C A n d I d Ate s fo r t h e  p o s I t I o n o f  A  p u B l I C A d m I n I s t rAt I o n o f f I Ce r s e l e C te d 
o n t h e B A s I s o f p u B l I C A n d t rA n s p A re nt s e l e C t I o n p ro Ce d u re s re G u l Ate d By A l Aw?  pA r t I A l l y ye s ye s

do e s t h e l e G A l re G u l At I o n s t I p u l Ate B A s I C Q u A l I f I C At I o n re Q u I re m e nt s fo r C A n d I-
d Ate s fo r t h e p o s I t I o n o f o f f I Ce r s? no no ye s

Are p u B l I C A d m I n I s t rAt I o n o f f I Ce r s p ro te C te d By  A  s t At u to r y e n u m e rAt I o n 
o f G ro u n d s fo r p o s s I B l e d I s m I s s A l o r re m ovA l f ro m o f f I Ce? no no ye s

Is t h e re A s p e C I A l l e G A l re G u l At I o n o f p u B l I C A d m I n I s t rAt I o n, C l e A r l y s e p A rAt I n G 
p o l I t I C A l A n d n o n-p o l I t I C A l p o s I t I o n s (p o s t s) I n p u B l I C A d m I n I s t rAt I o n? no no pA r t I A l l y

do e s t h e l e G A l re G u l At I o n p rov I d e p ro te C t I o n to p u B l I C A d m I n I s t rAt I o n o f f I Ce r s 
A G A I n s t u n l Aw f u l I n s t r u C t I o n s o f t h e I r s u p e r I o r s? no ye s ye s

do e s t h e  l Aw p ro te C t o f f I Ce r s—w h I s t l e -B l owe r s—A G A I n s t p o s s I B l e p u n I s h m e nt 
o r re t A l I At I o n? no no no
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B.2. Anonymous ownership and the usage 
of EU funds

This subchapter deals with the  problem of  system risks 
posed by the possible conflict of interest of public officials 
who decide about granting of subsidies and public contract 
procurements, in  relation to  the  existence of  anonymous 
companies (see the definition in the box).

Box B.8 Definition of an “anonymous company”

The term “anonymous company” (hereinafter also 
“AC”) includes joint-stock companies with bearer 
documentary securities, offshore companies based 
in tax havens and shell corporations (also called dum-
my corporations), as  well as  the  cases of  deliberate 
creation of complicated ownership structure. 

In all corruption cases mentioned in  the  introduction 
to  the  chapter, anonymous companies were a  tool used 
by  clientelist groups. The  legislation on  anonymous com-
panies in the Czech Republic is an extreme case of possible 
risk of conflict of interest in connection with anonymous 
companies. To become an owner of bearer documentary se-
curities (and therefore the co-owner of AC), only a physical 
handover of these securities was required. These transfers 
were not recorded anywhere and they were not limited 
by  law (no written contract was required; the  change 
in  the  ownership of  an anonymous company was thus 
a  matter of  seconds). In  practice, this meant that in  case 
of ACs with bearer documentary securities, it was not pos-
sible, at any moment, to  know who was a  current owner 
of  a  company. For comparison: In  the  Slovak Republic, 
bearer documented securities can be issued only in a book-
entered form after the  registration of  these securities at 
the Central Securities Depository, the securities are cred-
ited to the owner’s account. 

Box B.9 Czech Republic: ACs involved in cases 
concerning the usage of EU funds

The “Řebíček System” case involves two anonymous 
companies which realized public contracts co-fi-
nanced out of  EU funds through the  Operational 
Programme Transport. The first of them is the com-
pany VIAMONT, a.s., which is  co-founded and co-
owned by  A. Řebíček. In  2004, A. Řebíček ranked 
among entrepreneurs of  regional importance. His 
construction company VIAMONT, a.s. was in  loss. 
Whereas in 2005 its profit was circa CZK 40 million, 
in 2007, when A. Řebíček became Minister of Trans-
port, there was strong growth and the  company 
reached a profit of almost CZK 200 million.  In 2008, 
the  company’s profit reached almost CZK 300 mil-
lion.  Estimates of  the  overall value of  contracts 
in  the  transport sector awarded to  VIAMONT, a.s. 
differ. The highest estimate was calculated by the pa-
per “Hospodářské noviny” in  2010—it estimated 
the total value of these contracts at CZK 14 billion. 
Following Řebíček’s removal from the office of Minis-
ter of Transport in January 2009, there was a decline 
in the value of the contracts procured by VIAMONT, 
a.s., and it led to  the company’s insolvency in 2012. 
There is a reason to suspect that Minister A. Řebíček, 
prior to his taking up the post of Minister of Trans-
port in 2006, did not give up his real connection with 
the company despite his formal sale of his stake in it. 
Due to VIAMONT’s anonymous securities, his share 
in the company has never been proven. Řebíček re-
fused to provide the contract of  the sale. “I have no 
obligation to publish the contract, I will just have to live 
with these suspicions,” he wrote in his SMS to the min-
ister. “If  I wanted to own the company, no contract would 
prove anything anyway.”

Another company with alleged connections to public 
officials which was a frequent winner of big orders at 
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the time when A. Řebíček was in the post of Minister 
of Transport was EDS Holding, a.s.

This company with an anonymous ownership struc-
ture was also exceptionally successful in gaining Eu-
ropean funding in the Ústí Region. Media attention 
was attracted mainly by  the  case of  a  contract for 
the construction of a lift bridge in Kolín to the value 
of nearly one billion CZK.  It turned out that the lift-
ing technology was unnecessary, as  the  Elbe is  not 
navigable throughout the  whole year and therefore 
not suitable for large boats. The suppliers in this con-
tract were Viamont DSP a.s., Eurovia CS a.s. and EDS 
Holding a.s.

Box B.10 Slovakia: an example of AC drawing 
from EU funds

The Slovak Transparency International analysis con-
cludes that the  Slovak Ministry of  Health modern-
ized three Slovak hospitals using money from EU 
funds “through the network of  shell corporations and 
with almost non-existent competition.” Two profes-
sional companies concentrating on  the  founding 
of shell corporations feature in this case—the Venice 
group (based in Manchester) and BPMS (based in Be-
lize).  Shell corporations won four hospital tenders. 
They all belonged to the Venice group and BPMS. “No 
information could be found on these four companies. Their 
addresses are shared by tens of  other companies; they have 
no websites or publicly accessible telephone numbers. Re-
cords on other contracts or reference on other realized 
projects are not available.”

In two tenders, the companies faced no competition 
and the price competition was weak.  One of the ten-
ders was won by  a  company whose price offer was 
less than one tenth lower than the competing com-

pany (the expected value of  the  contract was EUR 
2,406,000, which means that the  difference be-
tween the offers was EUR 2 000). In the second case, 
the  competing company asked EUR 359 more than 
the  winning shell corporation (the expected value 
was EUR 1.3 million).

In the  following comparison, we will concentrate 
on the legislation on the usage of EU funds by anonymous 
companies on the basis of two indicators of possible cor-
ruption risks. 

Indicator I: ACs are allowed to  be the  beneficiaries 
of EU funds

The first indicator is an answer to the question of whether 
ACs can draw EU funds within the  operational pro-
grammes of the individual countries.  If yes, whether there 
is legislation requiring of subsidy recipients and suppliers 
of public contracts disclosure of their ownership structure 
to the level of physical persons, as only such legislation will 
enable a possible conflict of interest to be proven. 

Indicator II: Ineffectiveness of  legislation preventing 
a possible conflict of interest

The second indicator is  the  answer to  the  question 
of whether there is legislation that would prevent the risk 
of  the  conflict of  interest of  public officials who decide 
on  the  usage of  EU funds or  public contracts. The  effec-
tiveness of  legislation is  assessed in  terms of  possible 
circumvention through equity participation in  anony-
mous companies. It is not the purpose of this comparison 
to carry out a detailed analysis of the legislation preventing 
the conflict of interest of public officials.  
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B.2.1. Can anonymous companies draw from 
EU funds within operational programmes?

C z e c h   R e p u b l i c

The Czech legal regulation does not contain an across-the-
board ban that would prevent anonymous companies from 
applying for a subsidy or bidding in a public tender, which 
means that the  legislation does not prevent anonymous 
companies from drawing from EU funds.

S l ova k i a

The legal regulation does not prevent anonymous compa-
nies from drawing from EU funds.

P o l a n d

Polish legislation does not contain a  regulation prevent-
ing companies with non-transparent ownership structure 
to draw from EU funds.

B.2.2. Does the law require that recipients 
of subsidies or public procurement suppliers 
document their ownership structure?

C z e c h   R e p u b l i c

In the Czech Republic there is a different legal regulation 
of providing subsidies (including subsidies from EU funds), 
which is  further differentiated depending on  whether 
a  subsidy is  provided within a  thematic operational pro-
gramme or a regional operational programme, and a dif-

ferent legal regulation of  awarding public procurement 
contracts (including those co-financed from EU funds).

In case of  thematic operational programmes,  the basic 
legal regulation is constituted by Act No. 218/2000 Coll., 
on Budgetary Rules (hereinafter only “the Budgetary Rules 
Act”). A subsidy can be provided by a central body of public 
administration—typically a ministry as a managing body 
upon an  application, which must contain the  elements 
stated in Sec. 14 (3) of the Budgetary Rules Act. If the appli-
cant for a subsidy is a legal entity, pursuant to Sec. 14 (3) (e) 
of the Budgetary Rules Act it must state in the application 
the identification of persons acting in its name (executive 
directors or members of an authorised representative), fur-
ther, it must state persons with a share in the applicant (e.g. 
shareholders) and, finally, persons in which a share is held 
by  the  applicant itself (including subsidiary persons) and 
also persons that are in a business relation with the appli-
cant for a subsidy and have a benefit from its business activ-
ities or other gainful activities different from a benefit that 
would be obtained among independent persons in regular 
business relations under identical or similar circumstances.

In case of  regional operational programmes, Act No. 
250/2000 Coll., on Budgetary Rules of Territorial Budgets 
applies, which, however, does not require applicants, or re-
cipients of  subsidies, to  give evidence of  the  ownership 
structure.

The Public Procurement Act, which applies in case of draw-
ing EU funds from all operational programmes, requires 
in Sec. 68 (3) that a supplier, if it is in the form of a joint-
stock company, provide a list of the owners of shares whose 
aggregate nominal value exceeds 10% of registered capital, 
and if a supplier uses subcontractors, the list of subcontrac-
tors along with the list of the owners of shares whose ag-
gregate nominal value exceeds 10% of registered capital.43

43 Provision of Sec. 147a (1) (c) in combination with Sec. 147a (5) of the Public Procu-
rement Act.
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It follows from the Czech legal regulation that document-
ing the  full ownership structure is  required only in  case 
of  subsidies from thematic operational programmes and 
in case of public procurement.

S l ova k i a

In case of  thematic operational programmes, the  basic 
legal regulation is  constituted by  Act No. 523/2004 Coll. 
on  Budgetary Rules of  Public Administration. A subsidy 
is awarded by a state administration body, typically a min-
istry, which operates as  a  managing body of  the  relevant 
operational programme, upon an  application. Pursuant 
to the law, a subsidy can be awarded to legal entities or in-
dividuals only on the basis of a special law, which stipulates 
in detail the extent, manner and conditions of the provi-
sion of a subsidy.44 The Budgetary Rules Act does not stip-
ulate a  duty for recipients of  subsidies to  show evidence 
of  the  ownership structure. In  case of  the  only regional 
operational programme, the  Ministry of  Agriculture and 
Rural Development of the SR is the managing body while 
regions are the  intermediary bodies providing subsidies. 
An  intermediary body is  subject to  the  rights and duties 
of  a  managing body to  the  extent set in  an authoriza-
tion45. Intermediary bodies operate on the basis of an Au-
thorization to  delegate powers from the  Managing body 
to the Intermediary body under the Managing body; there-
fore, the Act on Budgetary Rules of Public Administration 
is a general regulation for providing subsidies.

Issuing calls for public tenders co-financed from EU funds 
is carried out pursuant to Act No. 25/2006 Coll. on Public 
Procurement. A contracting entity states in a notification 
of a call the conditions of participation related to personal, 
financial and economic standing and the documents needed 

44 For example, Act No. 526/2010 Coll. on the Provision of Subsidies within the Com-
petence of  the  Ministry of  Interior of  SR, Act No. 71/2013 Coll. on  the  Provision 
of Subsidies within the Competence of the Ministry of Economy of SR.
45 Sec. 8 of Act No. 528/2008 Coll. on Aid and Support Provided from European Com-
munity Funds, as amended. 

to prove the competence of an applicant. In an amendment 
effective from 1 July 2013, while assessing the  fulfilment 
of the conditions of participation, a contracting entity may 
request applicants for a  subsidy that they submit the  list 
of  all their members and known shareholders containing 
the  identification details of  individuals and legal entities. 
In  case of  public tenders worth at least EUR 10 million, 
however, a contracting entity is obliged to request that ap-
plicants that are companies submit the list of all members 
and known shareholders. The duty applies to shareholders 
and members who own at least 30% of shares. The amend-
ment brought a  positive change in  uncovering anony-
mous ownership structures of  applicants and recipients 
of subsidies. 

P o l a n d

An analysis of  Polish laws did not prove the  existence 
of general regulation requiring the recipients of subsidies 
or  suppliers of  public tenders to  document the  precise 
ownership structure. Neither is there a consensus whether 
it is  possible to  require that subsidy recipients or  public 
tender suppliers show evidence of  their ownership struc-
ture or  whether such requirement would be unlawful. 
The  practice of  individual government bodies therefore 
varies depending on what legal opinion these bodies hold. 

In case of public procurement, the requirement that a sub-
sidy recipient or a public tender supplier disclose the en-
tire ownership structure of shareholders could be regarded 
as unlawful. An analysis of a document issued by the min-
istry “A guide to the selection criteria for activities financed 
within The Innovative Economy Programme, 2007–2013” 
did not establish that as part of a formal assessment, a sub-
sidy recipient or a public tender supplier would be required 
to document the shareholder structure. 

B rI s k s o f s ys te m p o l I t I C A l Co r r u p t I o n I n t h e u s A G e o f eu f u n d s > An o ny m o u s ow n e r s h I p



35

Despite that, some institutions required within the  pub-
lished samples of applications for project financing the dis-
closure of the ownership structure of a subsidy recipient. 
Nevertheless, even in  such cases the  aim was not to  re-
veal the  specific individuals, for example those disposing 
of bearer shares. Documentation of  the ownership struc-
ture, which is required in some applications for a subsidy, 
means showing identified shareholders or possibly the list 
of bearer shares—such practice and the form of publishing 
the ownership structure is indicated in an analysis of dec-
larations of state-owned enterprises. However, it cannot be 
expected that specific individuals, for example those dis-
posing of bearer shares, will be disclosed. 

B.2.3. Does the law require the documentation 
of a complete ownership structure to the level 
of individuals?  

C z e c h   R e p u b l i c 

The Czech legal regulation requires that subsidy recipi-
ents or  public tender suppliers or  subcontractors disclose 
only the first level of the ownership structure. Therefore, 
the statutory requirement is met for example by a subsidi-
ary whose majority shareholder is an anonymous company 
by  stating this anonymous company and the  size of  its 
share; however, the  Public Procurement Act does not re-
quire the disclosure of the ownership structure to the level 
of  specific individuals. An  anonymous company which 
is  the parent company of an applicant for a  subsidy does 
not have to document its ownership structure. Moreover, 
the  disclosure of  partners of  the  applicant for a  subsidy 
is required only in case of an application for a subsidy from 
thematic operational programmes and not in  case of  re-
gional operational programmes. 

,,An anonymous company which is the parent 
company of an applicant for a subsidy does 

not have to document its ownership structure.

S l ova k i a 

The documentation of  the  complete ownership structure 
is not stipulated in the Act on Budgetary Rules of Public 
Administration or  special regulations. Therefore, failure 
to  document the  ownership structure is  not an  obstacle 
to the approval of a project or to the provision of a subsidy 
to an anonymous company.    ,,A failure to document the ownership structu-

re is not an obstacle to the approval of a pro-
ject or to the provision of a subsidy to an anonymous 
company.    

P o l a n d 

The Polish legal regulation does not require the recipients 
of  subsidies or  suppliers of  public tenders to  document 
their complete ownership structure to  the  level of  indi-
viduals. However, in a number of cases, companies seated 
in a country other than Poland cannot be recipients of sub-
sidies from EU funds.  
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B.2.4. Does the national regulation of a conflict 
of interest of public office holders prevent 
the risk of disguised ownership of companies 
connected to public tenders or EU funds?

C z e c h   R e p u b l i c

The legal regulation preventing a  conflict of  interest 
is based on Act No. 159/2006 Coll., on Conflict of  Inter-
est, which requires public office holders to submit a decla-
ration of personal interest, a declaration of activities and 
a declaration of property acquired during the performance 
of  the office.46 A public office holder has to  report accu-
rately, truthfully and fully that he is a partner or a member 
of a legal entity conducting business and what the legal en-
tity is. Additionally, he has to report the acquisition of se-
curities or other share in a company if the total purchase 
price of securities or the total value of the business share 
exceeds a certain amount stipulated by the law. 

The Czech legal regulation of a conflict of interest, however, 
has three fundamental imperfections.47 First of all, the pub-
lic control of  the above-mentioned declarations is practi-
cally ineffective. Declarations of  public office holders are 
not kept in one common database but are kept with differ-
ent record-keeping bodies, and these bodies de facto hinder 
the  access of  citizens to  such declarations.48 Secondly, 
record-keeping bodies themselves often check declarations 
only formally.49 As regards public control, administrative 
infraction proceedings are not public and, moreover, pro-
ceedings are conducted by individual municipal authorities 
in whose district a public office holder resides. The central 

46 Pursuant to Sec. 7 to 12 of Act No. 159/2006 Coll., on Conflict of Interest.
47 Freely based on an analysis of Transparency International Czech Republic: http://
www.rekonstrukcestatu.cz/na-stazeni/ti-stret-zajmu-cr.pdf 
48 See http://www.bezkorupce.cz/nase-temata/stret-zajmu/pristup-do-registru/ 
49 For more information see http://www.bezkorupce.cz/nase-temata/stret-zajmu/
monitoring-sz/

database of  administrative infractions does not exist and 
therefore it cannot be established in  practice how many 
times the  Conflict of  Interest Act has been violated.50 
Thirdly, the Conflict of  Interest Act can be circumvented 
through an unreported property interest in an anonymous 
company, for example by  a  property interest in  a  joint-
stock company with bearer, materialised shares, which can 
be acquired or alienated by mere tradition, which is not re-
corded in any records and the law does not require a writ-
ten contract either. Given the  size of  a  potential fine for 
an  incomplete declaration and given the  fact that public 
office holders must only submit a declaration of property 
acquired during the performance of their office, the Con-
flict of Interest Act can be said not to be effective in prac-
tice because a property interest in anonymous companies 
cannot be proven. A public office holder may argue, even 
in case of the acquisition of property with a value exceed-
ing the amount of income and property reported by him, 
that he obtained the funds by selling earlier-acquired prop-
erty, which he acquired before the assumption of the office 
and which he does not have to report.51

S l ova k i a

The legal regulation preventing a conflict of interest is based 
on a constitutional Act No. 357/2004 Coll. on the Protec-
tion of  Public Interest during the  Performance of  Office 
by  Public Officers, which requires, among other things, 
the declaration of personal interest and also of offices, em-
ployments, activities and the property situation.52 A public 
office holder participating in the dealings of a body regard-
ing a matter in which he has interest is obliged to declare 
his personal interest in  the  matter, including cases when 

50 http://www.bezkorupce.cz/nase-temata/stret-zajmu/sankce-za-poruseni-zakona-
o-stretu-zajmu/
51 According to  http://www.rekonstrukcestatu.cz/na-stazeni/ti-stret-zajmu-cr.pdf, 
p. 11.
52 Sec. 5 to Sec. 7 of the Act on the Protection of Public Interest during the Perfor-
mance of Office by Public Officers.  

B rI s k s o f s ys te m p o l I t I C A l Co r r u p t I o n I n t h e u s A G e o f eu f u n d s > An o ny m o u s ow n e r s h I p

http://www.rekonstrukcestatu.cz/na-stazeni/ti-stret-zajmu-cr.pdf
http://www.rekonstrukcestatu.cz/na-stazeni/ti-stret-zajmu-cr.pdf
http://www.bezkorupce.cz/nase-temata/stret-zajmu/pristup-do-registru/
http://www.bezkorupce.cz/nase-temata/stret-zajmu/
http://www.bezkorupce.cz/nase-temata/stret-zajmu/sankce-za-poruseni-zakona-o-stretu-zajmu/
http://www.bezkorupce.cz/nase-temata/stret-zajmu/sankce-za-poruseni-zakona-o-stretu-zajmu/
http://www.bezkorupce.cz/nase-temata/stret-zajmu/sankce-za-poruseni-zakona-o-stretu-zajmu/
http://www.rekonstrukcestatu.cz/na-stazeni/ti-stret-zajmu-cr.pdf


37

a political party or a movement of which he is a member 
would have property benefit from the matter. On the ba-
sis of  the  law, a  person in  a  public office is  obliged 
to  report in  writing whether he meets the  conditions 
of  incompatibility of  offices and declare the  property 
owned. A public office holder must not make an agree-
ment on silent partnership or acquire bearer shares except 
for cases when he inherits them. In  case of  anonym- 
ous companies, however, it is  possible that a  conflict 
of interest will occur exactly because of the impossibil-
ity to ascertain partners or shareholders. 

On the basis of “A report on the conclusions and recom-
mendations resulting from questionnaire Legal pro-
tection against non-transparency, abuse and conflict 
of  interest in  relation to  the  decision-making about 
the utilisation of EU funds in the Slovak Republic” and 
relating government resolutions,53 with respect to  all 
decision-making processes related to  drawing from EU 
funds, attention must be paid to ensure that applicants 
and members of decision-making and assessment entities 
are not in a conflict of interest.

P o l a n d

The Act on  Restricting the  Conduct of  Business Activi-
ties by Persons in Public Offices (the Anticorruption Act) 
has an  impact on  officers and politicians (therefore pub-
lic office holders). Special attention is paid to public office 
holders who are parts of  institutions formally engaged 
in  the  process of  awarding EU funds—they cannot be 
members of  the  board of  directors or  the  board of  su-
pervisors of  companies, members of  supervisory bodies 
of  foundations conducting business activities or  perform 
other activities in companies that could give rise to doubt 
as to their impartiality or a conflict of interest. Public of-

53 Government resolution No. 141 of 16 February 2005 and Government resolution 
No. 449 of 23 May 2007.

fice holders cannot own more than 10% of shares in compa-
nies or stakes representing more than 10% of the registered 
capital. Public office holders must submit a  declaration 
of  property relating to  their property and also to  com-
munity property. Unfortunately, the  Anticorruption Act 
can be circumvented by an (undeclared) property interest 
of public office holders in anonymous companies.54

B.2.5. Conclusions on anonymous companies 
and the usage of EU funds,,The public administration bodies and the pu-

blic themselves do not know the final recipi-
ent of public funds provided in the form of subsidies 
or public contracts.

In the three countries compared, ACs can use public funds 
through operational programmes in the form of EU sub-
sidies as  well as  public contracts co-financed from EU 
funds—they are not excluded from this usage.  Regarding 
the requirement to disclose the ownership structure of le-
gal entities as a condition for drawing EU funds, this re-
quirement is contained only in the legislation of the Czech 
and Slovak Republics, and only partially (in the Czech Re-
public, disclosure of  ownership structure is  required for 
subsidies from thematic operational programmes). In case 
of public contracts, Czech legislation requires only a disclo-
sure of shareholders with an equity share higher than 10%. 
The  Slovakian legislation requires the  disclosure of  all 
known partners of the applicant for the public contract. 
Nevertheless, the  legislation explicitly requires only 
the  disclosure of  shareholders and partners with more 
than a 30% equity share. The legislation of the countries 
compared does not require the disclosure of the com-

54 For more detail, see http://www.coe.int/t/dghl/monitoring/greco/evaluations/
round4/GrecoEval4%282012%294_Poland_EN.pdf 
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B.2.6. Comparative table: anonymous companies and drawing from EU funds

Qu e s t I o n / st Ate Cr sr pr

CA n A n o ny m o u s Co m p A n I e s d rAw f ro m eu f u n d s w I t h I n o p e rAt I o n A l p ro G rA m m e s? ye s ye s ye s

do e s t h e l Aw re Q u I re t h At re C I p I e nt s o f s u B s I d I e s o r p u B l I C p ro C u re m e nt s u p -
p l I e r s d o C u m e nt t h e I r ow n e r s h I p s t r u C t u re? ye s ye s no

do e s t h e l Aw re Q u I re t h e d o C u m e nt At I o n o f A Co m p l e te ow n e r s h I p s t r u C t u re 
to t h e l eve l o f  I n d I v I d u A l s? no no no

do e s t h e n At I o n A l re G u l At I o n o f A Co n f l I C t o f  I nte re s t o f p u B l I C o f f I Ce h o l d e r s 
p reve nt t h e r I s k o f d I s G u I s e d ow n e r s h I p o f Co m p A n I e s Co n n e C te d to p u B l I C te n-
d e r s o r eu f u n d s?

no pA r t I A l l y no

plete ownership structure to  the  level of  physical per-
sons.  Therefore, the  public administration bodies and 
the  public themselves do not know the  final recipient 
of public funds provided in the form of subsidies or pub-
lic contracts. The  legislation preventing the  conflict 
of interest of public officials is similar in all three coun-
tries (Polish legislation can, however, serve as an exam-
ple of good practice). Nevertheless, in all three countries, 
the legislation can be circumvented through equity share 
in anonymous companies.

B.3. Control and audit of EU funds 
by supreme audit institutions 

This part of  the analysis is aimed at comparing the pow-
ers and results of audits conducted by the supreme audit 
institutions (hereinafter also “SAI”) for entities that are 
involved in  the  usage of  EU funds, receiving subsidies 
or awarding public contracts. This audit represents an in-
dependent external control of the usage of EU funds. 

Box B.11 Definition of supreme audit institu-
tions in the countries compared

In the  Czech Republic, the  Supreme Audit Office 
is  the  highest audit institution (hereinafter only 
“SAO”). Its competences are generally determined 
in  Art. 97 of  the  Constitution and detailed in  Act 
no. 166/1993, Coll. The  highest audit institution 
in  Slovakia is  the  Slovak Supreme Audit Office, 
whose existence is treated in the original Constitu-
tion of  the  Slovak Republic 460/1992 Coll.  In  Po-
land, the  supreme audit institution is  “Najwyźsza 
Izba Kontroli”, treated in Art. 202 to 207 of Polish 
Constitution and in Act on the Polish SAO of 23 De-
cember 1994.  12. In all three states, SAIs can control 
the  operation of  public authorities, including those 
of  management and control bodies of  operational 
programmes. SAIs can also control the management 
of EU funds.
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Box B.12 Czech Republic: politicization of in-
ternal mechanisms

The reason why we are concerned with the  in-
dependent external (and not internal) control 
of the use of EU funds is the corruption model we 
work with. The  model is  based on  the  politiciza-
tion of the bodies involved in the management and 
control of  the  usage of  EU funds (see chapter B.1 
of  this analysis). In  the case of  the Czech Repub-
lic, this assumption was also confirmed in  2012 
by the Commission’s conclusions. 

In addition to other problems, the Commission au-
dit of  201255 warned the  Czech government about 
shortcomings in  the  management and supervision 
of  the  Audit Authority (the Ministry of  Finance) 
over the  authorized audit bodies (i.e. the  minis-
tries and regional councils in the cohesion regions).  
The  Commission states: “The position of  authorised 
audit bodies and their employees does not ensure the suf-
ficient independence of  audit bodies of  their management 
functions. The authorised audit bodies were under pressure 
from governing bodies, when pointing out the revealed ir-
regularities.” The  low efficiency of  internal control 
in the operational programmes in the Czech Republic 
was pointed out not only by the Supreme Audit Of-
fice56, but also by the European Court of Auditors57 
and the Commission (the Commission also pointed 
out the deficiencies in the audit methodology58).

55 See http://www.mdcr.cz/NR/rdonlyres/573323B4-57D4-423A-A1DB-6E74B8E6BB
E8/0/16odp622012.pdf
56 See http://www.nku.cz/cz/publikace/zprava-o-financnim-rizeni-prostredku-
evropske-unie-v-cr-eu-report-2011-id6069/. Media also informed about the problem, 
see for example: http://www.ceskatelevize.cz/ct24/ekonomika/184977-nku-kontrola-
toho-jak-se-v-cesku-naklada-s-eurodotacemi-nefunguje
57 http://www.ceskatelevize.cz/ct24/ekonomika/203667-evropsky-ucetni-dvur-do-
hled-ceska-nad-eurodotacemi-je-neucinny/
58 Final Audit Report Mission N° 2012/CZ/REGIO/J4/1192/1, available here: http://
www.mdcr.cz/NR/rdonlyres/56CB36D9-F0ED-4059-9BC0-B45AFAD91AFA/0/2Fi-
nalauditreportF3cleandocpdfpdf.pdf

Box B.13 Poland: deficiencies in the internal 
control of public procurement

The so called Infoafera case of corruption in public 
tenders for information technologies (IT) may serve 
as an example of unsatisfying level of internal control 
of the usage of EU funds in Poland. The case concerns 
insufficient oversight of public tenders related to EU 
funds. It is  also one of  the  largest bribery scandals 
in Polish public administration. In the case a group 
of  high-ranking public officials from the  Ministry 
of Interior and possibly police colluded with IT com-
panies to rig contracts for most important IT systems 
for the  e-government project. The  practice lasted 
for years, undetected. Many of the projects were co-
funded by the EU.

Despite the fact that SAIs are independent and can 
control public administration bodies as well as per-
sons drawing finances from EU funds , the  preven-
tion of corruption mechanisms through their actions 
have not been successful yet.  This paradox is caused 
by the fact that despite the SAIs pointing out the re-
vealed misconducts in their conclusions, these prob-
lems usually need to be remedied by public officials.  
The  result of  “state capture” is, therefore, that SAI 
recommendations are ignored. This assumption was 
confirmed by  the  analysis of  Czech and Slovak na-
tional data, which includes the  assessment of  SAI 
audit results and their practical impact in the Czech 
and Slovak Republic.
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Box B.14 The low effectiveness of internal 
control mechanisms and the problem of ig-
noring SAO audit conclusions in the Czech 
and Slovak Republics

Czech Republic: SAO audit conclusions from 
the  inspection of  selected road constructions and 
investments co-financed from EU funds show repeat-
edly the  same type of  misconduct (lack of  concep-
tual documentation, shortcomings in the assessment 
of  projects, increase in  prices of  construction dur-
ing the  execution of  additional works, etc.). It can 
be said that despite many audits conducted by SAOs 
in  the  programming period 2007–2013, there 
have been no sufficient corrective measures taken 
in the audited entities. The correction recommenda-
tions included in the SAO audit conclusions are either 
ignored or their application is ineffective in practice. 
This follows from the conclusions made by the Czech 
SAO Report on  the financial management of Euro-
pean Union funds in  the  Czech Republic for 2012, 
pp. 44–46. The partial conclusion made by the SAO 
Report on  the  financial management of  European 
Union funds in  the  Czech Republic for 2012, p. 45 
can also be quoted: “The conducted analysis and its com-
parison with the results of  the analysis of  the previous pe-
riod (EU Report 2010) shows that weaknesses in the same 
areas persist, both at the level of  implementation bodies, 
and at the level of  final beneficiaries. In comparison with 
the previous period, there were more cases of  final benefi-
ciaries being paid ineligible expenditure.”

Slovakia: In connection with the results of controls 
of measures taken to address the shortcomings iden-
tified in  previous audits, the  report on  the  results 
of Slovak SAO audits for 2012 states that:  “The con-
trols of  remedial actions showed that most measures were 
performed, but there were also several cases of  repeti-
tive deficiencies, which showed the ineffectiveness of  the 

adopted measures, as well as inadequacy in the internal 
control systems in the audited entities.”

On the other hand, the assessment report of the Na-
tional Integrity System project states that: “SAO 
currently has no mechanisms that would monitor the per-
centage of  recommendations implemented by the National 
Council of  the SAO, the government or other government 
authorities.” This is confirmed by the results of the au-
dits on the usage of EU funds carried out by the SAO: 
“A breach of  various provisions of  the Accounting Act, 
the Act on Financial Regulations and Travel Compensa-
tion was a common finding. The audits found many cases 
of  payments of  items that were not included in the project 
budget, the violation of  the Public Procurement Act and 
the law on travel expenses, and the failure to perform was 
revealed with the improper implementation of  prelimi-
nary or regular inspections, and therefore the violation 
of  the law on financial control and internal audits.”

Box B.15 Poland: ignoring of SAO recommen-
dations in practice

On the basis of its findings, the Polish SAO can for-
mulate possible recommendations for improvement 
of  legislation concerning the  organization and effi-
ciency of the public administration. In the past three 
years, the  SAO formulated 114 such proposals (out 
of  a  total of  165 proposals). Only 17 of  them were 
implemented and 11 were implemented partially. 86 
proposals remained unimplemented. 

On the other hand, it should be said that despite its 
deficiencies Polish SAO is thought to be instrumental 
in  discovering corruption, clientelism and misman-
agement in  Polish administration and SOEs. Many 
of the recent corruption scandals started with publi-
cation of SAO´s audit reports. Special SAO audits are 
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also carried out when other agencies or media make 
accusation of  misdeeds in  public administration. 
Even though SAO’s recommendations are often not 
implemented, its reports are respected and widely 
discussed in the media and therefore exert pressure 
on politicians.

This part of  the  comparative analysis aims to  find out 
whether the  SAI audit conclusions are being ignored 
or if it is only bad practice or a legislation system failure, 
and to suggest a solution. The indicator of the effectiveness 
of audits is the answer to the question of how the audited 
entities and their superior bodies in the given countries are 
reacting to  the  audit results. We examined whether SAI-
audited entities have the legal obligation to accept remedial 
action (B.3.1), whether they are under the legal obligation 
to  inform SAIs about the  remedial actions taken (B.3.2), 
whether SAIs themselves have the right to enforce reme-
dial actions, if  these are not implemented by  the audited 
subjects (B.3.3), and whether the public is informed about 
the results of SAI audits (B.3.4). The examination is based 
on the legal regulation of SAIs in Italy, Belgium, Portugal 
and France. In the first three countries, SAIs may impose 
fines upon audited subjects to  enforce remedial actions. 
In France, the Court of financial and budgetary discipline 
may impose the fines instead of the SAI.

B.3.1. Do the persons audited by Supreme 
Audit Institutions have a legal duty to adopt 
the remedial measures set out in the SAI’s  
audit conclusions?

C z e c h   R e p u b l i c

For the  audited persons the  audit conclusions of  the  Su-
preme Audit Office (SAO) alone are not legally binding; 
they only contain recommendations for remedial actions. 
However, the  Government may discuss a  particular audit 
conclusion and, in accordance with Act No. 166/1993 Coll., 
Sec. 30, adopt a resolution obliging the corresponding min-
istries to  adopt the  remedial actions set out in  the  audit 
conclusion. The  audited persons are not directly obliged 
to  adopt the  remedial actions set out in  the  SAO’s audit 
conclusions; however the Government can make the reme-
dial actions binding by  incorporating them in  its resolu-
tions. Nevertheless, these resolutions are binding only for 
the ministries, not for the bodies of the territorial admin-
istration units. 

S l ova k i a

The SAO will inform the  body that acts on  behalf 
of the State in relation to the activities of the audited per-
son about the  defects revealed during the  audit. Within 
its scope of activity and the deadline set out by the SAO, 
the  above mentioned body shall arrange for the  rectifi-
cation of  the  notified defects and provide the  SAO with 
a written report without delay. If the SAO finds out that 
the audited person has failed to  implement the measures 
and remedy the defects revealed during the audit, the above 

B rI s k s o f s ys te m p o l I t I C A l Co r r u p t I o n I n t h e u s A G e o f eu f u n d s > Co nt ro l A n d A u d I t



42

mentioned procedure will be repeated.59 When reinforcing 
remedial actions, the SAO has to rely on publicity only. 

P o l a n d

The SAO has several tools that can help in enforcing the re-
moval of defects revealed by the SAO and notified to the au-
dited person. One of  them is  the  post-audit conclusion, 
whose implementation is  connected with the  recipient’s 
obligation to notify the SAO of the way its recommenda-
tions will be handled and its proposals implemented, and 
about all and any actions that have been adopted, or to state 
the grounds for its failure to adopt them, within the term 
set out in the audit conclusion, i.e. a term not shorter than 
14 days. The SAO Chairman can inform, in writing, the di-
rector of  the  superior authority or  the  corresponding 
state or  self-governing authority about the  recommenda-
tions, evaluations and proposals related to the audited ac-
tivity included in  the audit conclusion. These entities are 
also obliged to inform the SAO about all initiated actions. 
If the  SAO, while auditing, discovers facts that indicate 
a criminal or a minor offence, it shall notify the appropri-
ate law enforcement authorities and the director of the au-
dited or supreme entity, as well as the corresponding state/
self-governing body. 

The SAO’s after-audit objections can also include person-
nel recommendations, that is, pursuant to Art. 53., the Act 
on SAO, the post-audit conclusion may include facts point-
ing to there being no grounds for a person to hold a cer-
tain office, or  highlighting the  fact that an  office is  held 
by a person liable for the defects revealed in  the audited 
units. This appears to be an efficient disciplinary measure 
that affects all public administration officers. 

59 See Sec. 20, et seq. of Act No. 39/1993 Coll., on the Supreme Audit Office of the Slo-
vak Republic.

B.3.2. Do the persons audited by an SAI have 
a legal duty to notify the SAI of the implemented 
remedial measures?

C z e c h   R e p u b l i c

Act No. 166/1993 Coll., on  the  Supreme Audit Office, 
fails to impose on the audited persons the duty to inform 
the SAO or other public administration bodies about any 
adopted remedial measures. On the  other hand, the  Act 
does not prevent them from submitting such reports. 
For instance, if  the Czech Government, by  its resolution, 
obliges its ministries to adopt remedial measures included 
in  the  SAO’s audit conclusion, it can subsequently ask 
the audited person to submit an implementation report.60 

S l ova k i a

The audited person is not obliged to report whether it has 
implemented any measures to remedy the defects revealed 
by the SAO’s audit. 

P o l a n d

According to  the  law, the  audited persons must inform 
the SAO about their way of implementing the recommen-
dations and the  proposals, and about any actions taken, 
or, if no action has been taken, state the grounds for this, 
within the term set out in the audit conclusions, i.e. a pe-
riod not shorter than 14 days. The  SAO can then notify 
the  corresponding supreme state administration bodies, 
and they must subsequently inform the SAO whether they 
have adopted the corresponding measures. 

60 See Art. II, par. 1 of the Rules of Procedure, together with its Appendix 5. Available 
at: http://www.vlada.cz/assets/jednani-vlady/jednaci-rad-vlady/Jednaci-rad-vlady.pdf 
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B.3.3. Can an SAI itself enforce the rectification 
of the discovered defects, and if so, in what way?

C z e c h   R e p u b l i c

The SAO can submit its findings to  the  corresponding 
tax administrators (e.g. in  case of  alleged tax arrears), 
or  to  the  prosecuting authorities. The  SAO is  not vested 
with the power to force the audited persons to adopt re-
medial measures.

S l ova k i a

After finding defects in  the  audited entity, the  SAO will 
issue a  report concerning the  audit and formulate rec-
ommendations for their rectification. The  applicable le-
gal regulations fail to  include tools for the  enforcement 
of remedial actions; the findings function only as recom-
mendations and the SAO is not allowed to  impose a fine 
on the audited person. The SAO does not even keep a file 
on the number of recommendations actually implemented 
by the audited persons.

P o l a n d

An exception to  the  rule is  the  so called post-audit con-
clusion created by the SAI on the basis of information re-
ceived from the audited person about the kind of remedial 
measures adopted or the fact that remedial measures have 
been adopted. However, the  SAI cannot further enforce 
the  implementation of  its proposals set out in  the  audit 
conclusions.

B.3.4. Does the public have access to the audit 
conclusions of the Supreme Audit Institution 
in their full or restricted versions?

C z e c h   R e p u b l i c

The Czech SAO publishes audit conclusions in  their full 
versions; however, they do not include classified infor-
mation. The  public, unlike the  members of  the  Chamber 
of  Deputies, the  Senate, the  Government and the  minis-
tries, has access only to the restricted version of the SAO’s 
audit conclusions. 

S l ova k i a

The Slovak Act on the SAO fails to deal with the problem 
of report creation and publishing in more detail. In his re-
port published in 2007, the Slovak SAO’s Vice-Chairman, 
Emil Kočiš, states that the reports on the Slovak SAO’s au-
diting activities are published in the full version.61

P o l a n d

As regards public access, in  accordance with Sec. 10, par. 
1 of the Act on the SAO, the President of the Polish SAO 
submits the activity report to the Sejm first, and only then 
to the public. Under Sec. 10, par. 2, of the Act, after present-
ing the report to the Sejm, the President of the Polish SAO 
publishes the information pursuant to Sec. 7, par.1, points 
2 to 6, of the Act on the SAO (see above); however, in this 
case the President of the SAO must proceed in accordance 
with the  legal regulations on  the  protection of  classified 

61 Kočiš, E. Postavenie NKÚ SR v systéme kontroly a  niektoré výsledky z kontrol-
nej činnosti úradu (The Position of SAO within the Audit System and some results 
of the SAO’s auditing activities). Banská Bystrica: Via Iuris, 2007, p. 13. 
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information. Therefore, the public has only limited access 
to the SAO’s audit conclusions. 

B.3.5. Conclusions of controls and audits of EU 
funds by the supreme audit institutions

The legislation of all three countries does not entitle SAIs 
to enforce implementation of their recommendations for 
improvement contained in  the  audit conclusions formu-
lated by  the  SAIs and intended for audited entities. SAIs 
can turn with their conclusions to other specialized pub-
lic authorities—typically bodies active in law enforcement 
or administrators. SAIs themselves cannot impose sanctions 
for a failure to take corrective action. The legislation of all 
three countries also fails in  the  “follow-up procedures”, 
i.e. the obligation of the audited entity to inform the SAI 
about what corrective actions were performed. This is re-
quired only in  the  Polish legislation (which may in  this 
respect be recommended as  a  model legislation) through 
the so-called post audit conclusions.,,The legislation does not entitle supreme au-

dit institutions to enforce implementation 
of their recommendations for improvement con-
tained in the audit. It also fails in the “follow-up 
procedures”.
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The second part of  our analysis deals with state-owned 
enterprises. State-owned enterprises (SOE) are business 
companies with a state ownership share that conduct their 
business, regardless of their legal form, within the legal sys-
tem of  the particular state (joint-stock companies, public 
enterprises, etc.). The information about the SOE included 
in  this analysis applies also to  business companies whose 
shares are held by territorial self-governing units (munici-
palities, districts, voivodships, etc.).

,,In the Czech Republic alone, the public funds 
administered by state-owned enterprises 

amount to nearly 18% of GDP.

There are several reasons why we focus on state-owned en-
terprises. Firstly, in all compared countries the SOE admin-
ister a large amount (de iure and de facto) of public funds, 
i.e. tens of billions of euros, as shown in the following table. 
In the Czech Republic alone, the public funds administered 
by state-owned enterprises amount to nearly 18% of GDP.  

C STATE-OWNED ENTERPRISES IN 
THE CZECH REPUBLIC, SLOVAKIA 
AND POLAND

SOE Turnovers:1

to t A l t u r n ove r 
(m I l. eur)

to t A l A s s e t s 
(m I l. eur)

Gro s s d o m e s t I C 
p ro d u C t (Gdp)

eCo n o m I C  
re l evA n Ce 2

pu rC h A s e s (m I l. 
nAt I o n A l C u r re n C y)

pro C u re m e nt  
p u rC h A s e s

Cz 26 381 52 031 149 108 17.69% 320 431 23.98%

svk 11 740 32 466 71 463 16.43% 2 326 77.11%

pl 75 404 89 184 367 239 20.53% n/A n/A

1 The table describes SOE ś total turnovers in compared states, total value of their assets, value of gross domestic product of compared states and the so called “economical rele-
vance”, total volume of purchases per year carried out by SOEs and the amount of purchases carried out through public procurement.
2 Economic relevance means ratio Turnover / Gross domestic product (GDP); it does not mean GDP share.
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The SOE are also important contracting entities. For ex-
ample in  the  Czech Republic, the  SOE annually award 
public procurement contracts in the total value of CZK 
76.838 bn., while in the Slovak Republic it is EUR 1.793 
bn. In fact, according to the data collected in the Czech 

Republic, the  volume of  public procurement contracts 
awarded by  the  SOE in  2007–2012 shows a  growing 
trend despite the overall economic decline. This means 
that the  SOE are an  economically significant group, 
as shown below.

 SOE Procurement in the Czech Republic and Slovakia:

ye A r Cz (m I l. Czk) Cz Co nt rA C t s svk (m I l. eur) svk Co nt rA C t s

2006 9 245 427 n/A n/A

2007 34 588 1 697 n/A n/A

2008 57 650 2 134 n/A n/A

2009 77 642 2 465 3 205 691

2010 76 454 3 106 1 178 535

2011 92 120 2 510 873 685

2012 122 577 2 851 1 918 2 056

2013 80 159 2 713 574 3 135

Ave rA G e (A n n u A l l y) 76 838,5 2 237,875 1 793,5 1 420,4

to t A l 550 435 17 903 7 748 7 120

,,State-owned enterprises are often the targets 
of the clientelist groups linked to the politici-

ans who draw public funds from the SOE by means 
of the SOE’s anonymous contractual partners.

The cases we refer to, together with the reports of the na-
tional institutions, clearly show that the  SOE are often 
the targets of the clientelist groups linked to the politicians 
who draw public funds from the SOE by means of the SOE’s 
anonymous contractual partners. The next indicator, which 

also applies to the administration of EU funds, is the fact 
that the public is not allowed to carry out an efficient due 
diligence audit of  SOE, nor control the  excesses in  their 
management, as it has no access to any relevant data (i.e. no 
ownership policy, restricted access to information). The au-
dit bodies do not efficiently prevent system political cor-
ruption in  this area, as  they are not allowed to  supervise 
the SOE (CR) at all, or the recommendations arising from 
their audits are not implemented. 
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Box C.1 The influence of the clientelist groups 
on the bodies of SOE in the individual states

Czech Republic: The  Czech Security Informa-
tion Service (BIS) has repeatedly warned against 
the attempts of clientelist groups to exert influence 
on  corporate governance of  Czech SOE. In  its An-
nual Report 2011 BIS says: “In the case of  important 
companies (Czech Airlines, Czech Postal Service, Czech 
Railways, and Czech Railways Cargo) it found influenc-
ing of  public contracts awarding, preparation  for strate-
gic decisions, and of  personnel issues. Some sales of  assets 
of  the companies aroused great doubts about their trans-
parency and their benefit for the State. Management also 
provided incomplete or distorted information to the com-
panies’ supervisory authorities.” BIS sees these activities 
of the clientelist groups as a form of organized crime, 
as follows from their Annual Report 2010.

Slovakia: In  its Annual Report 2011, the Slovak In-
formation Service (SIS) warns against the  corrup-
tion activities of the lobby groups: “The recipients were 
warned against the corruption and lobbying activities 
of  various interest groups and persons engaged in exerting 
influence over the placement of  public contracts in these 
companies (SOE). The influence was exerted by inten-
tional interventions in the public procurement process and 
the circumvention of  public tenders. The award of  public 
procurement contracts was manipulated mainly in com-
panies active in power and heating industry. Non-trans-
parent management was also found in distribution and 
water management companies and in companies that use 
transport infrastructure. Again, cases of  harming State’s 
interest in the area of  forest management were revealed. 
Disadvantageous contracts for the supply of  wood and 
for the sale of  a state enterprise property were concluded 
with interrelated companies.”

Poland: In 2010, the Internal Security Agency com-
pleted investigation of  significant property dam-
age to  the  Military Property Agency. The  damage 
consisted of  transferring the  property to  economic 
entities by  non-cash contribution, and then selling 
them at a price below the market price. In the course 
of  the  investigation it was shown that the  creation 
of companies by the Military Property Agency vio-
lated their own internal procedures; and that alterna-
tive forms of property development or profitability 
of  the  project had not been analyzed. As a  result, 
the  shares acquired by  the  Agency in  companies 
in return for the contribution to the properties did 
not correspond to  their actual value. The tendering 
procedures were omitted. As a  result, the  Regional 
Prosecutor’s Office in  Warsaw sent a  bill of  indict-
ment against former presidents and former Direc-
tor of  the  Group of  Economic Initiatives, alleging 
mismanagement in  the  disposal of  the  property 
of the State Treasury. Property damage of State Trea-
sury as  a  result of  the  above-described procedure 
amounted to 51 million zł.

This part of our analysis is based on real cases, on the ba-
sis of  which we were able to  identify concrete problems 
related to  the  corporate governance of  the  state-owned 
enterprises and their economic activities. The case studies, 
which were prepared and published by the authors of this 
analysis, were as follows:

5. Prague Public Transit Company: The  study describes 
the  politicization of  Prague Public Transit Company 
(PPTC) and the  subsequent activities of  the  clientelist 
groups linked to PPTC that channelled funds from PPTC 
in  the  form of  non-transparent or  manipulated public 
tenders and unilaterally disadvantageous contracts. We 
use 9 real contracts concluded with PPTC to  demon-
strate the  alleged operations of  the  clientelist groups, 
probably composed of the members of PPTC bodies and 
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its management, the  law office Šachta&Partners v.o.s. 
and a  network of  anonymous companies performing 
individual public procurement contracts.62 In  the  case 
of  a  public procurement contract for the  distribution 
of  tickets alone, a  criminal complaint including several 
criminal offences has been filed against the former direc-
tor of PPTC, M. Dvořák, the former director of PPTC 
Services, T. Petan, the former Councillor for Transport 
of the Capital City of Prague, R. Šteiner, and the director 
of  the  anonymous company Cross Point, a  contracting 
party in  a  public procurement contract. The  investiga-
tion is  still in  process and charges are gradually being 
extended to  other problematic public tenders or  con-
tracts. The total damage caused by the clientelist groups 
in  PPTC is  estimated at approx. five hundred million 
CZK. The case study illustrates the effects of the absence 
of  ownership policy, the  politicization of  the  bodies 
of SOE, the conflict of interests, the breach of the Pub-
lic Procurement Act and the failure of the SOE’s internal 
control mechanisms.

6. Electronic Tickets: The case is based on a sample of 10 
public procurement contracts concluded by  the  trans-
port companies of large Czech cities. The case study re-
veals the  close ties between the  companies controlling 
a  significant part of  the  market in  the  area of  public 
procurement contracts for SMS tickets such as  Erika, 
a.s., Crowsnest, a.s., Crowsnest net a.s. and Direct Pay 
s.r.o., and anonymous companies and other entities, 
such as the  law office Šachta&Partners v.o.s. (now MSB 
Legal v.o.s.), which also played part in PPTC cases, and 
the  corresponding transport companies in  the  par-
ticular cities (i.e. SOE) that concluded contracts with 
those companies. There is  a  reasonable suspicion that 
public procurement contracts were manipulated with 
the goal of selecting a contractor amongst the members 

62 In relation to  the contracts concluded by PPTC during the office of M. Dvořák 
and other persons holding offices in PPTC ‘ s bodies, an audit in PPTC revealed that 
there were 8 criminal complaints filed in total: http://aktualne.centrum.cz/domaci/
regiony/praha/clanek.phtml?id=754540 

of the above mentioned clientelist group. In four cases, 
the  supplier of  SMS tickets was selected without a  se-
lection procedure; for example the  transport company 
of Ostrava managed to eliminate five bidders for formal 
deficiencies, awarding the contract to the only remaining 
bidder; the selection procedure of the transport company 
of Brno was suspended by the Office for the Protection 
of  Competition. The  case study illustrates the  exertion 
of  influence over the  public tenders, the  conclusion 
of contracts that were disadvantageous (overpriced) for 
the SOE, and the fact that public funds are being chan-
nelled from some transport companies.

7. Slovak Railways: The study describes the use of owner-
ship rights of the State in Železnice Slovenskej republiky, 
š.p. (ŽSR), Železničná spoločnosť Slovensko, a.s. (ZSSK) 
and Železničná spoločnosť Slovensko Cargo Slovakia, a.s. 
(CARGO). The case study reveals the absence of owner-
ship policy and notes the  politicization of  corporate 
governance of  the  railway companies. The  politiciza-
tion results in  the  so called “virtual holding”, when all 
the above mentioned companies are governed by a close 
circle of public office holders who are, at the same time, 
members of the board of directors of ŽSR and of CAR-
GO’s supervisory board. This increases the risk of a pos-
sible influence of these clientelist groups on the Slovak 
SOE, while there is  a  reasonable suspicion that these 
groups exert influence over public procurement con-
tracts awarded by the SOE to a close circle of contractors. 
In case of public procurement contracts alone, awarded 
to  privately-owned repair companies in  2009–2012, 
the  members of  the  clientelist group received 26.2% 
of the aggregate value of all public procurement contracts 
announced by the railway companies, amounting to tens 
of millions euros. The case study illustrates the politiciza-
tion of  the corporate governance of  the SOE, the con-
flicts of interests, and the influence over the placement 
of public procurement contracts.
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8. Tipos case: The  study deals with the  politicization 
of the corporate governance of state-owned enterprises 
(SOE) and the  subsequent operation of  a  potential cli-
entelist group in  Tipos (Slovak national lottery) di-
rected by  the  Slovak Ministry of  Finance. At the  core 
of  the  case is  a  dispute between Tipos and Športka (a 
privately-owned lottery company) regarding illegal ac-
quisition of know-how, unauthorised use of trademarks 
and breach of contracts, where the total amount of com-
pensation that Športka requires is EUR 33 mil.–66 mil.63 
The case also involves the anonymous company Lemikon 
Limited, which bought the  entire claim of  Tipos from 
Športka. The Ministry of Finance then signed a unilat-
erally disadvantageous agreement with Lemikon Lim-
ited on an out-of-court settlement of the dispute, which 
in reality meant that all funds were channelled from Ti-
pos to Lemikon Limited. There is a reasonable suspicion 
that the whole case was influenced by a clientelist group 
composed of  the  officer of  the  Ministry of  Finance, 
the co-owners of some law offices and the judges decid-
ing the  dispute between Tipos and Športka. The  Tipos 
case clearly illustrates the politicization of the corporate 
governance of a SOE, the exercise of influence on court 
proceedings, the conclusion of contracts disadvantageous 
for a SOE, and the resulting risk of conflict of  interest 
related to  the participation of an anonymous company 
in the case.

After identifying the problems, we hereby present the indi-
cators of the possible corruption risks, based on the analysis 
of the national legal regulations concerned with the corpo-
rate governance of the SOE. The basic indicators of good 
practice are the  recommendations included in  the  docu-
ments64 of OECD. 

63 The Slovak courts awarded Športka damages in the amount of EUR 33 mil., and 
after the anonymous company Lemikon Limited purchased the claim from Športka, it 
was awarded damages of EUR 66 mil. 
64 OECD Guidelines on  Corporate Governance of  State-Owned Enterprises, avai-
lable at: http://www.oecd.org/corporate/ca/corporategovernanceofstate-owneden-
terprises/34803211.pdf 

A typical example of a bad practice in the corporate gov-
ernance of the SOE (the “corruption model”) that we use 
in this part of our analysis resembles the corruption model 
that is used for channelling EU funds. The basic problem 
is the politicization of the corporate governance of state-
owned enterprises that gives room to the conflict of in-
terests of  public office holders operating in  the  bodies 
of the state-owned enterprises (chapter C.1). The unlimited 
possibilities of  contracts concluded between anonymous 
companies and state-owned enterprises (chapter C.2) pro-
vide the  clientelist groups with an  opportunity to  chan-
nel funds from the SOE. This results in a difficult control 
of state-owned enterprises by the general public (chapter 
C.3), and the need for an efficient independent audit car-
ried out by the supreme audit institutions (chapter C.4).,,The absence of an ownership policy might re-

sult in a weak and non-transparent corporate 
governance of the state-owned enterprises.

The basic problem that, to a large extent, exists in all three 
states is  the  politicization of  the  corporate governance 
of  SOE, as  is the  case of  channelling the  EU funds. This 
politicization of the corporate governance of SOE results 
in the risk of a possible conflict of interests. For the pur-
poses of this analysis, the term “politicization of the cor-
porate governance of SOE” means a high level of influence 
exerted by  senior officers over the  goals that the  SOE 
should achieve and the personnel composition of the bod-
ies of  SOE. The  first indicator of  the  politicization 
of the corporate governance of SOE is, therefore, the non-/
existence of the so called “ownership policy” and the duty 
to  regularly evaluate the  fulfilment of  economic goals 
set out by  the  particular SOE. The  absence of  an owner- 
ship policy might result in  a  weak and non-transparent 
corporate governance of SOE, as  indicated in the reports 
of the Czech Security Information Services (BIS).
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Box C.2 Consequences resulting from the absence 
of a state ownership policy in CR and PR

Czech Republic, BIS Annual Report 2010: “A long-term 
phenomenon having a negative impact on these companies 
is the relatively weak position of  the owner, which makes 
it difficult to prevent uneconomic behaviour on the part 
of  the management. In the case of  some companies the man-
agement purposefully restricted the monitoring and manag-
ing role of  the State. The inconsistent role of  the State as an 
owner is the decisive factor allowing relatively broad space for 
harm to the interests of  state-controlled companies in favour 
of  private entities, via such phenomena as manipulated pub-
lic contracts, circumvention of  the law on public procurement, 
payment of  exaggerated prices for acquisitions, disadvantageous 
sale of  assets and payment of  unneeded marketing, consulting 
and legal services.” Unfortunately, we must say that in 2011 
the situation remained practically unchanged.

Poland: According to  the  information from the  SAO’s 
Department of  Economy, Public Assets and Privatiza-
tion from 200965, inefficient use of State Treasury assets 
caused that only 15% of the companies with State Treasury 
participation paid dividend from the  profit. The  main 
reason for non-payment of  dividend was a  continuous 
weak economic situation. Financial impact of  irregulari-
ties amounted to approximately 0.5 billion zł and related 
to one third of the audited companies. According to SAO, 
the non-existent ownership policy was also undermining 
supervision—for example, by  leaving forming of  eco-
nomic expectations to  the  companies. Another problem 
identified by SAO as problematic is a high number of com-
panies, which generates high costs associated with super-
vision. This led to dispersion of supervisory activities and 
freezing public funds. Another important issue mentioned 

65 Controls number 144/2009/P08051/KGP and KGP/41021/08—o wynikach kont-
roli sprawowania nadzoru właścicielskiego w spółkach z większościowym udziałem 
Skarbu Państwa. Available here: http://www.nik.gov.pl/plik/id,1682,vp,1900.pdf

by SAO is susceptibility of poorly managed State Treasury 
companies to the steps taken to their detriment.

The second problem connected with the  politicization 
of the corporate governance of SOE is the nomination proc-
ess for the appointment of officers to functions in supervi-
sory and managing bodies of SOE. According to the OECD’s 
recommendations, the  state should establish a  well-struc-
tured and transparent system for the appointment of officers 
to enterprises, in which the state has exclusive or majority 
ownership shares, and actively participate in  the  appoint-
ment of officers to all SOE bodies. The bodies of SOE should 
be capable and objective enough to be able to fulfil their duty 
of  strategic management and control. The  officers should 
have a reputation for integrity and be liable for their acts. 
However, we must say that at least in the CR and SR the ap-
pointment process is  unfortunately under the  full control 
of  the  public office holders and the  members of  the  SOE 
bodies are clearly selected on  the  basis of  political, social 
or economic links to  the public office holders. As a result, 
the members appointed to the SOE bodies are usually (ac-
tive) politicians rather than independent experts.  

Box C.3 A position in the SOE as a bribe for 
the deputies

A good example of  an office in  an SOE being given 
as  a  bribe is  illustrated on  one of  the  biggest scandals 
of  this kind in  the  CR in  the  last few years. Three po-
litical party deputies, M. Šnajdr, I. Fuksa and P. Tluchoř, 
were allegedly promised a bribe in the form of an office 
in  public administration bodies or  state-owned enter-
prises, providing they resign from their parliamentary 
mandates and are replaced by  persons who would pass 
a bill linked to the vote of confidence, i.e. to very existence 
of the government. The above-mentioned deputies refused 
to approve the bill.  In order to conceal the causality be-
tween their resignation and the new offices, two of them 
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became members of the SOE bodies after the lapse of sev-
eral months,66 the third one (P. Tluchoř) chose to appoint 
L. Antoš as a member of the SOE body instead. The rea-
son for his act was that after the first two deputies were 
given an office (with the general public noticing a direct 
link to  their resignation), it was socially intolerable for 
P. Tluchoř to accept the promised office, which was, thus, 
given to L. Antoš.

Poland: Infighting within the ruling Civic Platform (PO) 
party led to  exposure of  politicized clientelist networks 
connected to one of the largest Polish SOE—KGHM Pol-
ska Miedź—and its daughter companies. State Treasury 
owns 32% of the company which together with daughter 
companies employs nearly 50 thousand people. Allegedly, 
the company belongs to political spoils system and offers 
very well-paid positions for clients and members of the rul-
ing political parties as well as their families. In the newest 
scandal from October 2013, one of the PO backbenchers 
was offered a lucrative job in KGHM in return for a vote 
for one of the contenders in PO leadership contest.

The case studies done in  the  CR and SR confirmed that 
the most extensive staff fluctuation of SOE members (typically 
members of the boards of directors and supervisory boards) 
takes place within one year after the parliamentary elections 
(that cause personnel changes in national governments), with 
a correlation between the election date and the number of re-
placed SOE members.  

The analysis “Staff structure of  the  management and super-
visory bodies of state-owned enterprises” shows that during 
his first 4 months in office V. Tlustý, the Czech Finance Min-
ister, replaced 8 supervisory board members of  MERO, a.s. 
and 7 supervisory board members of ČEPRO, a.s. Significant 
staff turnover continued to take place after he was succeeded 

66 On 20 Dec 2012 M. Šnajdr was elected the Chairman of the Supervisory Board 
of ČEPRO, a.s., whose only shareholder is the State; on 11 Jan 2013 I. Fuksa became 
a member of the Board of Directors and, at the same time, the Chief of Strategy and 
Development of Český aeroholding, a.s., whose only shareholder is the State.

in his office of Finance Minister by M. Kalousek who, during 
his 15 months in office, replaced 6 supervisory board members 
of MERO, a.s. and 2 supervisory board members of ČEPRO, 
a.s. During the following term of office, which lasted 3 years, 
M. Kalousek replaced other 7 supervisory board members of 
MERO, a.s. and 9 supervisory board members of ČEPRO, a.s.

The effects of  the  government and parliament personnel 
structure on the changes carried out in the SOE bodies are 
illustrated in the following tables:

Box C.4 Staff turnover in executive bodies 
of the Czech and Slovak SOE

The Slovak case study “Analysis of senior staff turnover 
in public enterprises” shows that the total staff turn-
over rate regarding the senior staff of the Slovak SOE 
(members of the board of directors, general managers) 
during the monitored period of 2007–2013 in the elec-
tion years (i.e. years when elections to  the  Chamber 
of Deputies take place—these years are marked in red 
in  the  table) was several times higher than the  staff 
turnover rate in the remaining years.

The Czech data analysis prepared by  Center of  Ap-
plied Economics, regarding the number of staff chang-
es in the SOE board of directors shows that the largest 
number of  changes usually takes place in  the  year 
following the  election year, i.e. the  year of  signifi-
cant changes in  the  composition of  the  Chamber 
of Deputies and the Government. The elections took 
place in  2002, 2006, 2010 and 2013 (snap election). 
The table illustrates the number of personnel changes 
in  the  Czech SOE supervisory boards, showing that 
the changes in the SOE board of directors also depend 
on other changes in the government structure (2004—
resignation of M.Špidla’s government; 2007—signifi-
cant changes in M. Topolánek’s government).
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Box C.5 Staff turnover in supervisory boards 
of the Czech and Slovak SOEs

The Slovak case study “Analysis of  senior staff 
turnover in public enterprises” shows that the total 
staff turnover rate regarding the supervisory board 
members of the Slovak SOE during the monitored 
period of 2007–2013 in the election years (i.e. years 
when elections to  the  Chamber of  Deputies take 
place—these years are marked in red in the table) 
was several times higher than the staff turnover rate 
in the remaining years.

The Czech case study “Political control and the po-
tential for corruption in public enterprises” arrives 
at similar conclusions as the Slovak analysis above. 
The table shows that the highest number of person-

nel changes in SOE supervisory boards takes place 
in  the  election year, or  in  the  year of  signifi-
cant changes in  the  government (usually caused 
by  the  changes in  the  government coalition that 
result in  personnel changes in  the  correspond-
ing ministries exercising the  rights of  ownership 
in the SOE), while in the remaining years the staff 
turnover rate in  the supervisory board is  signifi-
cantly lower. The  elections took place in  1992, 
1996, 1998 (snap election), 2002, 2006, 2010 and 
2013 (snap election). Apart from the election years, 
changes in the government also took place in 1993 
(dissolution of Czechoslovakia), 2004 (resignation 
of  V. Špidla’s government), 2007 (M.Topolánek’s 
“second government”), 2009 (resignation of  M. 
Topolánek). Prime ministers’ names during 
the monitored period are indicated below.
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The positions in SOE bodies tend to be filled by public of-
fice holders who lack the necessary qualifications. This af-
fects the quality of management of the SOE and increases 
the risk of abusing the situation by the clientelist network, 
due to  the  passive execution of  ownership rights. Given 
that the public office holders lack the knowledge, experi-
ence and time needed for a proper discharge of  their of-

fice, as  they have a  lot of  other duties, they are not able 
to control the SOE boards of directors, or other executive 
bodies, in  a  consistent manner. The  current experience 
of the particular states clearly shows that the deciding fac-
tor for the selection of an SOE body member is not the can-
didate’s qualification, professional experience or integrity, 
but rather his/her party membership.
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Box C.6 Czech Republic: The numbers 
of politicians in the selected categories 
illustrating the practical experience relevant 
for an office in the supervisory board of a SOE

An analysis of  personnel composition of  managing 
and supervisory bodies of five strategic state-owned 
companies in 2006–2013 prepared by the civic asso-
ciation “Naši politici” shows the  low level of quali-
fication and the  political key for the  selection  
of  officers.67 Over a  third (38%) of  all supervisory 
board members in  the  monitored sample are active 
or  former politicians.68 Upon their appointment, 

67 The analysis is based on the sample of five selected state-owned enterprises. The eva-
luation of personnel qualifications for the given positions concerns the members of su-
pervisory boards of the monitored companies, the general managers, the statutory body 
representative, and the members of the board of directors holding their offices in 2006–
2013. The sample consisted of 177 persons, including 122 supervisory board members.
68 For the purposes of this analysis, a “politician” is a person who had held a public or a po-
litical office before or upon his/her appointment to the supervisory board (local politicians 
are not included; the analysis includes only the representatives of important agglomerations).

three quarters of them were still active. Compared 
to  other supervisory board members, the  poli-
ticians typically fall behind in  qualification 
and previous experience needed for the  office. 
The  table below shows the  number of  politi-
cians in  the  monitored categories that represent 
education and experience needed for the position 
in the supervisory board.
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The freedom in this area gives space for bribing and influ-
encing contracts of SOE on behalf of the clientelist groups 
who can award contracts of SOE to anonymous companies 
or a group of companies secretly controlled by the clien-
telist network. This leads to the conclusion of clearly dis-
advantageous contracts (for redundant or overpriced goods 
or services, undervalued assets, etc.). 
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Box C.7 Examples of influence of a clientelist 
group over contracts concluded with SOE 
in the monitored states

Czech Republic: the  above mentioned case 
of  the  Prague Public Transport Company describes 
the clientelist network operating in 2007–2011 in the 
Prague Public Transport Company (PPTC), whose 
sole owner is the Capital City of Prague. The analy-
sis shows that in  four cases PPTC concluded disad-
vantageous contracts with anonymous companies: 
the  contract for the  provision of  electronic tickets, 
which was overpriced by CZK 137–274 mil., the con-
tract for the  provision of  PPTC internal transport 
worth CZK 748 mil., the contract for the operation 
of  sales points—annually, PPTC is paying CZK 130 
mil. (compared to the original price of CZK 30 mil.) 
since 2009. Contracts for the  planned revitaliza-
tion of  three Metro stations announced by  PPTC 
were awarded to anonymous companies, all members 
of Crescon Group, despite the  fact that in all three 
cases the price of land was undervalued by up to 50%.

To sum up, the services provided to PPTC on the ba-
sis of  these contracts were significantly overpriced, 
it was difficult for PPTC to terminate the contracts, 
the contractual penalties were equal to the contract 
value etc. The award of public procurement contracts 
and the selection procedures, on the basis of which 
PPTC concluded these contracts, are not transpar-
ent, or are in direct breach of Act No. 137/2006 Coll. 
on Public Procurement.

Slovakia: Slovak Railways is a model case, where for 
a  long time all privately-owned repair companies 
participating in  this case (ŽOS Trnava/ŽOS Zvolen 
and ŽOS Vrútky/ŽOS Trading) were exerting their 
influence and, at the same time, ŽSR and its succes-
sor companies (ZSSK and CARGO) were becoming 

increasingly dependent on  external repair com-
panies. As a  result, two or  three business groups, 
whose members are linked to  particular political 
parties, managed to control the entire railway re-
pair infrastructure. The  analysis of  business rela-
tions of  these repair companies with ZSSK and 
CARGO established on  the  basis of  tenders an-
nounced between 2009 and August 2013 shows 
that all ŽOS companies acquired 26.2% of the ag-
gregate price of  these public contracts that ex-
ceeded EUR 1.803 mil. In  the  tenders announced 
by ZSSK (approx. EUR 1.535 mil.), ŽOS Vrútky and 
ŽOS Zvolen were amongst the five biggest suppli-
ers, according to their trade exchange rates. 

Poland: In 2012, as a result of an investigation con-
ducted by  the  Central Anti-corruption Burreau, 
a  bill of  indictment against five people (for ex-
ample against the  deputy director of  the  Office 
of Informatics of PKP PLK SA69, head of the Sup-
port Department of  this Office and the  Office 
of  the  Vice-President of  the  Polish branch of  an 
international IT company) accused of  taking and 
giving financial benefits was delivered. Accord-
ing to the investigation some of the staff members 
took bribes in exchange for selecting a particular 
contractor in  the  tender organized by  the  staff 
of  the  Office of  Informatics of  Polish State Rail-
ways Joint-Stock Company – Polish Railway Lines 
SA. The tender concerns a server room, which con-
trol the movement of trains all over the country.

The operations of  such networks consisting of  busi-
ness companies and public office holders holding 
positions in SOE bodies resemble networks of organ-
ized crime, which has been confirmed by  the  bodies 
responsible for penal proceedings that investigated 

69 Polskie Koleje Państwowe, Polskie Linie Kolejowe S.A  (Polish State Railways Jo-
int-Stock Company – Polish Railway Lines SA).
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the  corruption cases in  SOE, as  well as  by the  intel-
ligence services. See Box C.1 above.

The problems arising from the contractual relations be-
tween SOE and anonymous companies can be illustrated 
by  indicators similar to  the  ones listed in  chapter B.2 
of  this analysis. Therefore, we will treat in  detail only 
the problems related to the corruption model of the cor-
porate governance of SOE. 

The corruption model is  based on  the  assumption that 
the  due diligence audit of  SOE carried out by  the  public 
is  not efficient, making the  general public unable to  call 
for political responsibility of the public office holders in-
volved in the corruption mechanism, in an informed man-
ner. The reason why the control is not efficient is the lack
of information about the economic activities of SOE pro-
vided to the general public, which is thus not able to evalu-
ate the quality of corporate governance of SOE. 

Box C.8 Public access to information 
about SOE 

Czech Republic: In 2011 (and again in 2013) we in-
vestigated a  selected sample of  SOE, trying to  find 
out whether they see themselves as ‘obliged entities’ 
pursuant to Sec. 2 of the Information Act.70 ČEPRO, 
a.s., ČEZ, a.s., Letiště Praha, a.s. and ČSA, a.s. (the last 
two are now part of Český Aeroholding, a.s.), Prague 
Public Transit Company, MERO, a.s., České dráhy, 
a.s. or the state-owned enterprises Česká pošta, s. p. 
and Lesy České republiky, s. p. do not see themselves 
as  ‘obliged entities’ pursuant to Sec. 2 of  the  Infor-
mation Act. This is reflected in the attitude of some 
of  them (e.g. ČEZ, a.s. and PPTC) to  dealing with 
the  requests for information pursuant to  the  In-

70 See http://www.statnifirmy.cz/sites/default/files/soe_konference_informacni_pod-
klad.pdf, p. 5

formation Act, as SOE open legal trials with regard 
to the disclosure of information and do not publish 
information on  their own. For example, PPTC has 
not provided information for nearly 11 years, even 
though it has concluded a number of unilaterally dis-
advantageous contracts with anonymous companies.

Slovakia: In October 2013 we sent a request for in-
formation to  a  selected sample of  14 SOE, asking, 
among other things, whether they see themselves 
as  ‘obliged entities’ pursuant to  Sec. 2 (3) of  Act 
No. 211/2000 Coll., on  Free Access to  Information. 
In the time prescribed by law we received an affirma-
tive answer from 11 SOE; the remaining three SOE in-
terpreted the Act No. 211/2000 Coll. in various ways, 
however, all SOE finally sent the  required informa-
tion. The analysis prepared by the Slovak Transpar-
ency International also pointed out the  differences 
in  the  interpretation of  this Act, noting that some 
companies listed in Sec. 2 (3) of the Information Act 
refuse to publish information about their activities, 
typically stating that they do not administer public 
funds or  state assets, nor the  assets of  a  territorial 
self-governing unit. The scope of the duty to provide 
information set out in  Sec. 3 (2) (a) (b) of  Act No. 
211/2000 Coll. is the most frequent reason why com-
panies refuse to provide information.71

The general public is  not able to  judge whether the  con-
tracts concluded between SOE and private persons present 
an advantage or a disadvantage, as SOE usually do not make 
these contracts public. However, we believe that in the cases 
we monitor a  number of  contracts—clearly disadvanta-
geous for SOE—would not be concluded if the law stipu-
lated that it was compulsory to make public all contracts 
that include SOE as a contracting party.

71 See http://firmy.transparency.sk/sk/sets/firms2012/analyses/p:825/preco-aj-na-statne-
firmy-plati-infozakon 
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Box C.9 The effects of publishing disadvan-
tageous contracts concluded with SOE in CR 
and SR

Czech Republic: The  Prague Public Transit Com-
pany may serve as  an example. After publishing 
the terms of some of the contracts concluded by this 
SOE (clearly disadvantageous for the  company), 
the  Prague Public Transit Company reviewed these 
contracts and amended or terminated them. 

Slovakia: In  May 2013 a  contract was published, 
on  the  basis of  which Slovenská správa ciest (SSC) 
was planning to award public procurement contracts 
worth tens of millions euros through a private com-
pany from Banská Bystrica. SSC concluded a “Man-
date Agreement for Ensuring Public Procurement 
Processes for the Realization of EU Funded Projects” 
with a private company, whose task was to find build-
ing contractors for 14 above-the-threshold contracts 
worth approximately EUR 200 mil. SSC failed to in-
form about the criteria for the selection of the par-
ticular private company, and SSC’s spokesperson said 
that the  aim of  hiring this company was to  speed 
up the public procurement procedure. After the con-
tract was published, the Minister of Transport said 
that SSC should not procure via a  privately-owned 
company and ordered to terminate the contract.72

The last criterion of a model corruption case is  the non-
efficiency of external audits. The above mentioned cases 
and the  legal analysis show that Czech companies fail 
to meet Article 3 (3) of “Lima Declaration” that stipulates 
that all state-owned enterprises should submit to the con-
trol of the Supreme Audit Office. In the Czech Republic, 
the audit is compulsory only for the companies with the le-
gal form of a “state enterprise”. As we said before, the state 

72 See http://ekonomika.etrend.sk/ekonomika-slovensko/pociatek-zrusil-pochyb-
nu-zmluvu.html

fails to implement the audit conclusions regarding the ad-
ministration of  EU funds. In  this case, we have unfortu-
nately arrived at the same conclusion: all states that were 
monitored fail to remove the deficiencies in the corporate 
governance of SOE.

C.1. The conflict of interests and 
the politicization of the corporate 
governance of SOE 

C.1.1. The ownership policy 

The first indicator of  the  politicization of  the  corporate 
governance is the absence of a State’s “ownership policy”, 
which is  a  basic conceptual document that establishes 
the basic framework for the execution of the State’s own-
ership rights, whose content should reflect the  OECD’s 
recommendations. While investigating this indicator, we 
tried to find answers to two questions: Does the State have 
an  ownership policy that meets OECD’s requirements? 
And is the observance of the ownership policy by the indi-
vidual SOE evaluated at all, and if so, in what way?
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C.1.1.1. Is there a publicly accessible document 
regulating general conditions of the exercise 
of ownership rights of the State according 
to OECD recommendations?

C z e c h   R e p u b l i c 

The legal framework of  the  exercise of  ownership rights 
of the State in state-owned enterprises is based on Act No. 
219/2000 Coll., on the Property of the Czech Republic and 
the Representation of the Czech Republic in Legal Relations 
(Act on the Property of the Czech Republic). Nevertheless 
the law cannot be considered a substitution for ownership 
policy since it does not apply to state enterprises as defined 
by  Act no. 77/1997 Coll. (see. Sec. 54 (1) of  the  Act), and 
has no impact on the management of SOE. Furthermore, 
the content of the Act on the Property of the Czech Repub-
lic is very general and does not correspond to the require-
ments with respect to the content of state ownership policy 
according to  OECD Guidelines on  corporate governance 
of state-owned enterprises. Therefore the Czech Republic 
does not have a state ownership policy and the individual 
state-owned enterprises do not have a similar document ei-
ther. This conclusion is  supported by  a  survey conducted 
by the authors in 201173 and again in 2013.

S l ova k i a

The legal framework of  the  exercise of  ownership rights 
of the State is based on Act. 278/1993 Coll. on the Admin-
istration of  State Property, as  amended, which regulates 
the  administration of  property owned by  the  Slovak Re-
public in public-interest and non-business areas, performed 
by  the  administrator of  the  property of  the  State. How-

73 See http://www.statnifirmy.cz/sites/default/files/soe_konference_informacni_
podklad.pdf, p. 2.

ever, the law does not apply to state enterprises (Sec. 1 (2) 
or correspond to the requirements regarding the content 
of  the  state ownership policy according to  OECD rules. 
In  the  Slovak legal order in  force, there is  not any legal 
regulation regulating in  a  complex manner basic goals 
of the State in relation to state-owned enterprises, general 
conditions for the exercise of rights of ownership, specific 
requirements regarding individual enterprises, setting ba-
sic goals that an  enterprise should attain, or  addressing 
a conflict of interest.  

P o l a n d 

Poland lacks a policy document that would describe in an 
exhaustive and complex manner the  methods and rules 
of the exercise of ownership rights of the State in all state-
owned enterprises, that is, a  so-called ownership policy 
of the State. Bodies carrying out the ownership policy do 
not publish lists of goals that state-owned enterprises have 
to meet. We can say that the goals of companies established 
by  the  State Treasury depend on  the  contemporary gov-
ernment policy and personnel composition of  the  bodies 
of state-owned enterprises. Some state-owned enterprises 
have medium-term and long-term goals, often called multi-
year strategic plans (e.g. KGHM POLSKA MIEDŹ SA, 
Grupa Kapitałowa PGE). The adopted documents are pre-
pared by the internal bodies of companies.74

The State Treasury is endeavouring to prepare an own-
ership policy with respect to  state-owned enterprises 
under its supervision. This effort resulted in the crea-
tion of the Programme of the professionalization of su-
pervision, where the examples of good practice in state 
enterprises and guidelines for supervisory boards 
of state enterprises were published, which needs to be 

74 In the last summary report of the Supreme Audit Office, SEOs were reproached for 
the absence of strategies and goals to be achieved. See the Inspection of the Supreme 
Audit Office, No. KGP/41021/08.
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acknowledged to be a good step toward the implemen-
tation of OECD recommendations.75 

C.1.1.2. Does the State evaluate the fulfilment 
of the ownership policy by individual SOEs?

C z e c h   R e p u b l i c

Given the  non-existence of  the  ownership policy 
of the State, no evaluation is carried out. The State evalu-
ates the management of individual state-owned enterprises 
on  an ad hoc basis at the  level of  individual ministries 
exercising the rights of ownership in the applicable SOEs. 
Only Lesy České republiky, s.p. have long-term goals and 
targets set in the so-called Wooden Book (The policy plan 
of  the  Ministry of  Agriculture concerning the  economic 
policy of  the  Lesy České republiky state enterprise from 
2012),76 and the Ministry of Agriculture as the representa-
tive of the owner has to disclose by 1 March of each calen-
dar year tenders announced according to this policy plan.77 
However, this is an exception and most SOEs do not have 
such long-term plans.     

S l ova k i a

Given the  non-existence of  the  ownership policy 
of the State, no evaluation is performed. The State evalu-
ates the management of individual SOEs on an ad hoc basis 
at the  level of  individual ministries exercising the  rights 
of ownership in the applicable SOEs.  

75 http://www.forbes.pl/ministerstwo-skarbu-wzmacnia-nadzor-nad-spolkami,arty-
kuly,160861,1,1.html 
76 http://www.silvarium.cz/sklad/Drevena_kniha_19012011.pdf 
77 http://eagri.cz/public/web/file/104336/usneseni_vlady_110202._0084_DK.doc 

P o l a n d

The question of implementation of goals, plans and strate-
gies was partly regulated in Regulation No. 3 of the Minis-
ter of the State Treasury of 28 January 2013 setting “Rules 
of  the  ownership supervision of  companies with State 
Treasury shareholding”, which provides that continuous 
control and evaluation of  work of  the  company manage-
ment lies with the supervisory board or the shareholder’s 
proxies. By this regulation, supervisory boards were obliged 
to  monitor continuously the  degree of  implementation 
of multi-year economic parameters, targeted economic and 
financial results and specific orders received by a company, 
on  the  basis of  material and financial plans or  strategic 
plans of these companies.

C.1.2. Rules of procedure for the appointment 
of SOE supervisory board members

 
The second indicator of the politicization of the corporate 
governance of SOE in the particular states is the absence 
of  a  law regulating the  appointment of  persons to  SOE 
bodies. In  order to  find out how serious the  problems 
are that the individual states are facing, we need answers 
to  the  following three questions that are linked together. 
The first one is whether the selection of persons who later 
become appointed or  elected members of  SOE bodies 
is regulated by law (C.1.2.1). The second question is whether 
there is  a  nomination committee or  board that would  
recommend eligible applicants for the  posts in  SOE bod-
ies (C.1.2.2). According to OECD’s recommendations, based 
on good practices in Great Britain, Denmark or Norway, 
nomination committees or  boards should be established 
in  order to  assist in  the  appointment of  suitable persons 
to  SOE bodies. The  third question is  whether the  laws 
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of the particular country set out at least basic qualification 
criteria to be met by each member of a SOE body (C.1.2.3).

C.1.2.1. Is the nomination process  
of selecting members of supervisory  
boards of SOEs regulated by a law? 

C z e c h   R e p u b l i c 

The existing Czech legal regulation does not regulate 
in any way the nomination process for supervisory boards 
of SOEs (while not preventing its introduction in any way). 
Membership of politicians in supervisory boards of SOEs 
is not prohibited by  the  legal regulation in  force (except 
for members of the Government, as follows from Act No. 
159/2006 Coll., on Conflict of  Interest). The coming into 
effect of  new Act No. 90/2012 Coll., on  Business Corpo-
rations, does not change anything in  this respect. A gen-
erally binding legal regulation of  the nomination process 
for supervisory boards of  SOEs in  the  Czech Republic 
does not exist. 

S l ova k i a 

The nomination process of  selecting the  members of
a supervisory board is regulated only in the State Enterprise 
Act, which stipulates in Sec. 19a the conditions of a selec-
tion procedure for the position of a director, chairman and 
board members. Qualification requirements along with 
specific criteria and requirements with respect to a candi-
date, in case of a director or a member of the supervisory 
board in a state enterprise, are set in the notice of a selec-
tion procedure. The procedure is conducted by a selection 
committee appointed by  the  founder and in  appointing 
the members of the board the order of candidates is bind-

ing. In  case of  SOEs with the  legal form of  a  company, 
the nomination process is not regulated in any way. Only 
Constitutional Act No. 357/2004 Coll. on  the  Protec-
tion of  Public Interest during the  Performance of  Office 
by  Public Officers excludes public office holders (i.e. of-
ficers and politicians) from membership in  the  bodies 
of  SOEs. A  complex legal regulation of  the  nomination 
process in accordance with OECD recommendations does 
not exist. 

P o l a n d

The nomination process is  regulated by  Regulation No. 
45 of the Minister of State Treasury of 6 December 2007 
concerning the principles and the manner of selecting can-
didates for supervisory boards of  companies with State 
Treasury shareholding and for supervisory boards of other 
legal entities supervised by  the  Minister of  State Treas-
ury. The director of the supervision department, immedi-
ately after receiving information about the need to make 
change in the composition of a supervisory board, notifies 
the  Secretary of  State or  Under-Secretary of  State, who 
calls a three-member committee, composed of a chairman, 
secretary and member of the committee, and sets the date 
the committee will conclude its work. The committee, ac-
cording to Sec. 3 of  the Regulation, analyses applications 
and submits a  list of proposed candidates to  the relevant 
Secretary of State or Under-Secretary of State for approv-
al.78 The  Minister of  State Treasury selects a  candidate 
who will be invited to  join the  supervisory board. Infor-
mation about the course of a selection procedure must be 
published. 

A significant exception to  the procedure described above 
is a  situation when none of  the candidates meets the  re-
quirements and also when a  person remaining in  an em-

78 The list is published on the website of the Ministry and it can be challenged. Obje-
ctions are reviewed within 7 days. 
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ployment relationship with State Treasury is  appointed 
to  the  supervisory board. In  such situation the  Minister 
of State Treasury may appoint persons who did not partici-
pate in the selection procedure. 

C.1.2.2. Is there a nomination board 
or a committee recommending suitable persons 
as members of the bodies of SOEs?

C z e c h   R e p u b l i c 

With respect to the absence of a legal regulation of the nom-
ination process for members of supervisory bodies of SOEs, 
it can be said that such nomination boards or committees 
do not exist, not even at the level of individual SOEs. 

S l ova k i a 

The nomination process for members of supervisory bod-
ies of SOEs is not regulated by the legislation in force and 
therefore nomination boards or committees recommend-
ing suitable persons as body members do not exist.  

P o l a n d

There is  a  three-member committee, whose composition 
and manner of  work were described in  C.1.2.1. The  com-
mittee prepares minutes from its meetings. 

C.1.2.3. Are basic qualification criteria clearly 
set according to OECD recommendations?   

C z e c h   R e p u b l i c 

As regards qualification criteria, besides absolutely elemen-
tary criteria (legal personality and legal capacity),79 the law 
requires only members of the supervisory board of a state 
enterprise—as defined by  Act no. 77/1997 Coll.—to have 
certain expertise. Pursuant to Sec. 13 (3) of the State Enter-
prise Act, members of the supervisory board are appointed 
and elected from among independent experts, economists, 
scientific and technical employees, employees in the bank-
ing sector and the  representatives of  state enterprise 
employees. Members of joint-stock company bodies are re-
quired to have clean criminal records.80

S l ova k i a 

Qualification requirements along with specific criteria 
and requirements with respect to a candidate for the posi-
tion of a director or a member of  the  supervisory board 
in  a  state enterprise—as defined by  Act no. 111/1990 
Coll.—are set in  the announcement of a  selection proce-
dure. Additional provisions pertaining to qualification re-
quirements according to OECD recommendations do not 
exist.  

P o l a n d  

Polish regulations set the  criterion of  professionalism, 
which is  the  condition for representing the  State Treas-

79 See Sec. 194 (7) of the Commercial Code and Sec. 13 (3) of the State Enterprise Act.
80 As follows from the provision of Sec. 194 (7) of the Commercial Code , or Sec. 200 
(3) of the Commercial Code in combination with Sec. 6 (2) to (4) of Act No. 455/1991 
Coll., on Trade Licences.
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ury in SOE. Candidates have the right to sit in supervisory 
boards if they pass examinations for membership in super-
visory boards or have a qualification relieving them from 
the requirement to pass the examination, i.e. have an aca-
demic degree of the doctor of economic science or the doc-
tor of  law or are entered in the register of  legal advisors, 
attorneys of auditors or of investment advisors. The above-
mentioned Regulation No. 3 of the Ministry of the State 
Treasury of  28 January 2013 also contains a  recommen-
dation that professionals should be invited to  the  bodies 
of  SOEs. The  recommendation of  OECD seems to  have 
been, with respect to the base of the given specialists and 
the formal procedure, fulfilled. 

C.1.3. Conclusions regarding the ownership 
policy and the appointment procedures 

 
The above mentioned comparison shows that none 
of the states has implemented a state ownership policy that 
would meet the OECD’s requirements, establish basic prin-
ciples of corporate governance of SOE, set short-, middle- 
and long-term goals that the particular SOE should achieve, 
and allow for regular controls of  their performance. 
The absence of  the ownership policy is closely connected 
with an  inadequate evaluation of  the economic activities 
of SOE, with the exception of the Polish legal regulation 
that, at least partially, deals with the issue of fulfilling mid-
dle- and long-term goals of SOE. As regards the appoint-
ment of concrete persons to the supervisory bodies of SOE, 
it is only the Polish law that regulates the rules of procedure 
for the appointment of persons to SOE bodies in a trans-
parent manner, using the  ad hoc established nomination 
committee that helps to select the suitable candidates, with 
a  minister having a  certain decision-making authority. 
The Slovak law regulates the nomination process only for 
the purposes of appointing members to the bodies of state 

enterprises; however, a law that would regulate the nomi-
nation procedure for the appointment of persons to those 
SOE bodies that have the legal form of business companies 
is  missing. As regards the  possible risk of  the  politiciza-
tion of  the  corporate governance of  SOE, the  Czech Re-
public is the state where the situation is by far the worst. 
The procedure for the appointment of officers to SOE bod-
ies is not regulated at all, and it is thus at the sole discretion 
of the owner, or his representatives, whom they will appoint 
for the particular office. As a result, SOE bodies are filled 
on  the  basis of  political agreements, while the  particular 
offices might be even assigned on the basis of a bribe. We 
conclude that Poland, out of the three compared states, has 
the best legal framework for the appointment of persons 
to the offices in SOE bodies, and this legal framework helps 
to reduce the possible risks of politicization of the corpo-
rate governance of SOE. ,,As regards the possible risk of the politici-

zation of the corporate governance of state-
owned enterprises, the situation is by far the worst 
in the Czech Republic.
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C.1.4. Comparative table concerning the ownership policy and nomination processes 

Qu e s t I o n / st Ate Cr sr pr

Is t h e re A p u B l I C l y A CCe s s I B l e d o C u m e nt re G u l At I n G G e n e rA l Co n d I t I o n s o f t h e exe r-
C I s e o f ow n e r s h I p r I G ht s o f t h e st Ate A CCo rd I n G to oeCd re Co m m e n d At I o n s? no no no

do e s t h e  st Ate evA l u Ate t h e  f u l f I l m e nt o f  t h e  ow n e r s h I p p o l I C y By  I n d I v I d u A l 
soes? no no ye s

Is t h e  n o m I n At I o n p ro Ce s s o f  s e l e C t I n G m e m B e r s o f  s u p e r v I s o r y B o A rd s o f  soes 
re G u l Ate d By A l Aw? no no ye s

Is t h e re A  n o m I n At I o n B o A rd o r  A  Co m m I t te e re Co m m e n d I n G s u I t A B l e p e r s o n s 
A s m e m B e r s o f t h e B o d I e s o f soes? no no ye s

Are B A s I C Q u A l I f I C At I o n C r I te r I A C l e A r l y s e t A CCo rd I n G to  oeCd re Co m m e n d At I-
o n s? no no ye s

C.2. Anonymous ownership  
and state-owned enterprises

The problems connected with the  contractual relations 
between SOE and anonymous companies might be illus-
trated by indicators similar to the ones presented in chap-
ter B.2 of this analysis. Therefore, we only present in detail 
the problems related to the corruption model of the cor-
porate governance of SOE. The remaining indicators will 
be included in  a  comparative table. The  first indicator 
is the answer to the question whether the legal framework 
of  the  given state allows anonymous companies to  estab-
lish contractual relations with SOE. The second indicator 
is  the answer to  the question whether the business com-
panies are obliged to document their complete ownership 
structure if they wish to enter into contracts with SOE.

Box C.10 Czech Republic: list of ten most 
profitable SOE suppliers

This table contains data on profitability of ten suppli-
ers of public procurements submitted by Czech SOEs. 
As for the Return of investment (ROI), if the value 
of this indicator is persistently above 25% it indicates 
double profitability of  a  given supplier compared 
to  the  industry average. The  ratio Procurement / 
turnover higher than 0.3 shows that a  significant 
share of income of the company comes from public 
procurement. Due to  several methodological issues, 
this is only a very rough indicator. However, it is evi-
dent that the first two most profitable suppliers are 
the anonymous companies.
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pro C u re m e nt re Ce I ve d 
I n 2007–2012 (m I l. 

eur)

tu r n ove r o f t h e s u p -
p l I e r 2009–2011 

(m I l. eur)

pro C u re m e nt / 
tu r n ove r

roI 2009 roI 2010 roI 2011 no te

Ge o d é z I e -to p o s A.s. 1.4 3.2 0.43 97.91 108.35 112.09 AC

Cro s s po I nt, s.r.o. 11.6 37.8 0.31 94.4 66.97 107.04 of fs h o re

C d v s l u Ž By, s.r.o. 46.5 49.4 0.94 84.62 98.44 91.26

monIt p l u s, s.r.o. 1.4 2.2 0.64 84.36 67.9 86.59

Ase, s.r.o. 97.2 41.1 2.36 41.27 64.41 84.28 AC

jAnozA Cz, s.r.o. 7.6 9.8 0.78 29.89 35.01 73.74

Ško d A el e C t r I C A.s. 133.5 331.9 0.40 40.09 33.58 46.65 of fs h o re

metroprojekt 
prA h A A.s. 17.0 50.8 0.33 28.38 41.7 44.12 of fs h o re

dAIn s.r.o. 3.2 3.1 1.02 38.94 110.52 40.08

hA-soft, s.r.o. 1.9 3.5 0.55 60.99 26.85 38.93

Source: Center of Applied Economics, Datlab, s.r.o., Czech Credit Bureau, a.s.

C.2.1. Is there a legal regulation prohibiting 
SOEs from making contracts with anonymous 
companies? 

C z e c h   R e p u b l i c 

The existing legal regulation does not prohibit SOE 
from making contracts with anonymous companies and 
the  adoption of  new Act No. 90/2012 Coll., on  Business 
Corporations, does not change anything in this respect. At 
the same time, however, the legal regulation does not pre-
vent SOE from incorporating such prohibition for example 
in its statutes. 

S l ova k i a 

The legal regulation in force does not prohibit SOE from 
making contracts with companies that have an anonymous 
ownership structure. 

P o l a n d

A legal regulation prohibiting SOE from making contracts with 
companies that can be defined as anonymous does not exist.  

C.2.2. Do companies have to document their 
complete ownership structure if they want 
to enter into contractual relations with SOEs?

C z e c h   R e p u b l i c 

In case SOE is  the  contracting entity in  public procure-
ment making a contract with a supplier, Act No. 137/2006 
Coll., on Public Procurement requires suppliers or sub-con-
tractors, if they are in the form of a joint-stock company, 
to provide the list of shareholders (i.e. they have to show 
evidence of the first level of the ownership structure). As 
stated above in  chapter B.2 of  this analysis, the  problem 
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of anonymous companies is not solved by this since anony-
mous companies only hide behind subsidiaries with a differ-
ent legal form—e.g. behind limited liability companies. No 
other legal regulations that would address e.g. the  award-
ing of  public contracts by  SOEs to  anonymous companies 
or the tightening of the Conflict of Interest Act or the con-
sideration of  a  reputation risk were adopted as  at the  day 
of preparation of this analysis. The Commercial Code or Act 
No. 77/1997 Coll., on State Enterprise, do not contain the re-
quirement to  document the  complete ownership structure 
as a condition necessary for making contracts with SOEs.  

Slovakia 

In case SOE is a contracting entity in public procurement, 
the Public Procurement Act stipulates, in case of a tender ex-
ceeding EUR 10 million, a duty of bidders to present the list 
of shareholders or partners that own at least 30% of shares. 
In other cases, this duty is facultative and it is up to the con-
tracting entity whether it will apply this provision or not. No 
other regulations regarding the  documentation of  a  com-
plete ownership structure as  a  condition for making con-
tracts with SOEs exist.   

Poland

Such duty is not directly set; however, pursuant to Act of 16 
November 2000 on Counteracting Money Laundering and 
Terrorism Financing (homogenous text Coll. 2000 No. 46, 
item 276), an  attorney is  obliged to  determine the  ben-
eficiary recipient of  a  transaction (i.e. a  person that will 
have property benefit from the  transaction). It follows 
that the ownership structure will have to be documented 
in  case of  transactions concluded by  SOE with its con-
tracting partner before an attorney. However, the regula-
tion is not intended to be directed specifically at checking 
the  contracting partners of  SOE and, apart from that, it 

will concern particularly property turnaround pursuant 
to the Polish legal regulation.

C.2.3. Conclusions regarding anonymous 
ownership of SOE

None of the legal frameworks of the states compared prohibits 
SOE from concluding contracts with anonymous companies. 
Despite the fact that Czech and Slovak laws try to minimize 
the risk of possible corrupt practices or the conflict of inter-
ests by  requiring the  parties to  produce documents proving 
the ownership structure of  the contracting partners of SOE, 
in  either case the  laws seem to  be efficient. Czech and Slo-
vak laws requiring the  presentation of  documents proving 
the  ownership structure apply only to  public procurement 
contracts, which means that, in reality, they do not apply to all 
contracts that SOE conclude. Neither the Czech, nor the Slo-
vak law requires the  contractual parties of  SOE to  produce 
documents proving a complete ownership structure to the level 
of individual natural persons. The Polish law does not require 
any documents proving the  ownership structure of  the  legal 
persons entering into contracts with SOE at all, with the ex-
ception of the disposal of real property or other transactions 
concluded between SOE and their contractual partners before 
the notary public. As regards the effect of the provisions that 
would prevent or  eliminate the  possible conflict of  interests 
in case of public office holders who are, at the same time, mem-
bers of SOE bodies, we would like to refer to the conclusions 
made in subchapter B.2.5 of this analysis. Therefore, we can say 
that the  legal regulations of the states compared do not pre-
vent possible corrupt practices connected with the conclusion 
of contracts between SOE and anonymous companies and leave 
it at the sole discretion of the SOE, whether they will require 
their contractual partners to  document a  complete owner- 
ship structure. Therefore, similar cases to the one concerning 
the Prague Public Transit Company, which managed to con-
clude a number of disadvantageous contracts with anonymous 
companies, might happen again any time.
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C.2.4. Comparative table: anonymous ownership and SOE

Simplified results of the comparison of legal regulations in the Czech Republic, Slovakia and Poland.

Qu e s t I o n / st Ate Cr sr pr

Is t h e re A  l e G A l re G u l At I o n p ro h I B I t I n G soes f ro m m A k I n G Co nt rA C t s w I t h A n o ny-
m o u s Co m p A n I e s? no no no

do Co m p A n I e s h Ave to  d o C u m e nt t h e I r Co m p l e te ow n e r s h I p s t r u C t u re I f  t h ey wA nt 
to e nte r I nto Co nt rA C t u A l re l At I o n s w I t h soes? no no ye s

Is t h e re A  l e G A l re G u l At I o n re Q u I r I n G p u B l I C te n d e r B I d d e r s o r  s u p p l I e r s to  d o C u-
m e nt t h e I r ow n e r s h I p s t r u C t u re? ye s ye s no

do e s t h e  l e G A l re G u l At I o n re Q u I re p u B l I C te n d e r s u p p l I e r s to  d o C u m e nt t h e  Co m-
p l e te ow n e r s h I p s t r u C t u re to t h e l eve l o f  I n d I v I d u A l s? no no no

Is t h e re A n e f fe C t I ve l e G A l re G u l At I o n p reve nt I n G t h e r I s k o f A Co n f l I C t o f I nte re s t 
I n  C A s e o f  p u B l I C o f f I Ce h o l d e r s I n  t h e  B o d I e s o f  soes, d e C I d I n G o n  m A k I n G Co n-
t rA C t s o r d e C I d I n G o n p u B l I C p ro C u re m e nt?

no pA r t I A l l y no

C.3. Access to information about SOE

In this part of our analysis we deal with issues connected 
with the public access to information on economic activi-
ties of SOE and with the efficiency of this kind of control. 
The first indicator of the efficiency of the due diligence au-
dits of SOE carried out by the general public is the answer 
to the question whether the public is obliged to rely only 
on information that the particular SOE publish themselves 
pursuant to  the  law (e.g. Annual Reports), or  whether 
the citizens can actively ask SOE for certain information 
(see C.3.1). The  next indicator is  the  answer to  the  ques-
tion whether the  SOE publish their public procurement 
contracts concluded with the State or with private entities.

C.3.1. Can the public require SOE to provide 
information on the basis of a legal regulation?    

C z e c h   R e p u b l i c 

Pursuant to Sec. 2 (1) of Act No. 106/1999 Coll., on Freedom 
of Information  (hereinafter only “the Freedom of Infor-
mation Act”), obliged entities also include so-called pub-
lic institutions, which can include—among others—SOEs 
if  they meet most characteristics of  a  public institution, 
as follows from the judgment of the Constitutional Court 
of 24 January 2007, ref. No. I. ÚS 260/06 and the relating 
judicial decisions of  the  Supreme Administrative Court. 
If state-owned enterprises are obliged entities according 
to the Freedom of Information Act, they have to provide 
information to  everybody who requests so  according 
to the conditions stated in Sec. 13 et seq. of the Freedom 
of Information Act, including information about contracts 
where state-owned enterprises are a  contracting party. 
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Therefore the public may request that SOEs that are public 
institutions provide information. 

S l ova k i a 

In Sec. 2 of  Act No. 211/2000 Coll. on  Freedom of  In-
formation, obliged entities also include legal entities 
established by  a  law, a  body of  the  State, a  higher self-
governing unit or a municipality and legal entities estab-
lished by the obliged entities mentioned above. SOEs can 
be placed in the above-mentioned categories and therefore 
they are obliged entities within the sense of the Freedom 
of Information Act. The public may request, on the basis 
of the legal regulation, the provision of information. 

P o l a n d

Information about the  activities of  SOEs can be de-
manded on the basis of Act of 6 September 2001 on Access 
to Public Information (Coll. 2001, No. 112, item 1198 with 
amendments). It contains a set of entities that are required 
to provide public information. Entities obliged to make in-
formation accessible include legal entities in  which State 
Treasury, units of  local authority or  economic or  profes-
sional local authority hold dominant position within 
the sense of the provisions of competition and consumer 
protection (Art. 4 (1) (5)). 

C.3.2. Do SOEs in fact provide information 
to the public upon request?

C z e c h   R e p u b l i c 

Some SOEs in  the  Czech Republic refuse to  provide in-
formation about contracts in  violation of  the  Freedom 
of  Information Act for various reasons and prefer to  get 
involved in a lawsuit with persons requesting information. 
The legal regulation does not make it possible to demand 
the  provision of  information immediately and therefore 
the possibility of a person to get the requested information 
through court is protracted and ineffective and the length 
of a court proceeding regularly exceeds one year.81

S l ova k i a 

SOEs in the Slovak Republic refuse to provide information, 
saying that they do not manage public funds or  dispose 
of the property of the State, property of a higher territo-
rial unit or municipal property.82 The second reason usually 
given for not making information accessible is the partici-
pation of the obliged entity in economic competition and 
reference to competition disadvantage compared to private 
companies.83

P o l a n d

Interpretations of  regulations show a  frequent use 
of the premise of a business secret as a reason for refusing 

81 See for example judgments in disputes regarding the provision of information, pu-
blished on the website of Otevřete.cz: http://www.otevrete.cz/soudni-spory-a-kauzy/
soudni-spory/nejvyssi-spravni-soud/
82 Obliged persons are, according to the Freedom of Information Act, obliged to make 
accessible information solely within the scope of Sec. 3 (2) of the Act, in particular in-
formation about the management of public funds, disposal of property of the State, 
property of a higher territorial unit or property of a municipality and others.
83 For more detail see http://firmy.transparency.sk/sk/sets/firms2012/analyses 
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access to public information although SOEs are in essence 
obliged to provide information. If SOE refuses to provide 
public information, a complaint may be filed with the Ad-
ministrative Court, which, however, is  connected with 
waiting for several months for a  judgment (Polish legal 
regulation contains a  three-month period within which 
a case must be considered).

C.3.3. Are contracts with SOEs as contracting 
parties disclosed?

C z e c h   R e p u b l i c 

On the basis of the Freedom of Information Act, the pub-
lic may request SOE to  disclose contracts concluded 
by  the  SOE. The  Czech legal regulation, however—with 
the  exception of  a  limited range of  public procurement 
contracts—does not require SOEs themselves to  disclose 
contracts, for example on their website or in some central 
register, which impedes the exercise of control of SOE man-
agement by the public. It needs to be added that the Czech 
legal regulation does not prevent SOE from publishing con-
tracts on their own accord84 and that the central register 
of contracts is already in trial operation.

S l ova k i a 

The latest amendment to  the  Freedom of  Information 
Act of  201085 enabled the  creation of  the  Central Regis-
ter of Contracts. SOEs are obliged, if they are a contract-

84 For example Lesy České republiky state enterprise has been publishing all public 
procurement contracts exceeding CZK 300,000 since 1 June 2013. See https://www.
lesycr.cz/profil-zadavatele/Stranky/default.aspx a http://www.lesycr.cz/media/tisko-
ve-zpravy/Stranky/tiskovy-briefing-lesu-cr-po-jednani-dozorci-rady.aspx 
85 Act No. 546/2010 Coll., amending the Civil Code and the Freedom of Information 
Act

ing party, to disclose their contracts. The Central Register 
of Contracts is a public list of contracts subject to manda-
tory disclosure, maintained in electronic form by the Gov-
ernment Office of  the  Slovak Republic. The  government 
of the Slovak Republic issued Government regulation No. 
498/ 2011 Coll. on 14 December 2011 laying down the de-
tails of publishing contracts in the Central Register of Con-
tracts and the elements of information about the conclusion 
of a contract.   

P o l a n d

Contracts made by SOEs are not usually disclosed. In case 
of  contracts made within public procurement, the  re-
sults of  public tenders and competitions can be found 
on  the  website of  the  Public Procurement Office.86 Be-
sides that, Art. 92 of the Public Procurement Act imposes 
a duty on a contracting entity to publish information about 
the  result of  the  procedure performed on  the  website 
of the contracting entity.

C.3.4. If contracts with SOE as a contracting 
party are disclosed, are they published “on one 
place”, e.g. in the register of contracts?

C z e c h   R e p u b l i c 

Contracts are not published on one place but some SOEs 
disclose some contracts in  which they are a  contracting 
party. Although the central register of contracts exists, its 
use is  not prescribed by  a  law (it is  only voluntary) and 
the  register itself is  in  trial operation. Contracts are not 
even published in one central register in case of public pro-

86 The search engine of the Public Procurement Office: http://bzp1.portal.uzp.gov.pl/
index.php?ogloszenie=browser 
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curement contracts with SOE as a contracting entity; they 
are published on the profiles of individual contracting enti-
ties involved in public procurement.  

S l ova k i a

Although a  central register of  contracts exists, the  duty 
to  enter contracts in  the  Central Register of  Contracts 
(hereinafter only “CRC”)87 lies only with the State, or min-
istries, central bodies of state administration, public insti-
tutions and organizations subordinate to such institutions 
(i.e. obliged entities pursuant to Sec. 2 of Act No. 211/2000 
Coll.). The provision of Sec. 5a (6) of Act No. 211/2000 Coll., 
however, makes an  exception for other entities (Slovak 
National Bank, institutions receiving contributions from 
the State budget or institutions fully funded from the State 
budget). The exception also concerns obliged entities with 
an over 50% property interest of territorial self-governing 
units (i.e. also SOEs owned by  territorial self-governing 
units). Such obliged entities do not have to enter contracts 
in the Central Register of Contracts; it is sufficient that they 
publish them on  their websites. If an  obliged entity does 
not have its own website, it publishes contracts in Business 
Bulletin pursuant to Sec. 5a (9) of Act No. 211/2000 Coll. 
To make the situation even more chaotic, some SOEs have 
published some of their contracts in the CRC and the rest 
on their own websites. 

P o l a n d 

Contracts are not published in one central register; SOEs 
publish contracts at their own discretion since the Polish 
legal regulation does not impose such duty on them. 

87 www.crz.gov.sk

C.3.5. Conclusions regarding access to informa-
tion about SOE 

Pursuant to the  law, the citizens of all three states are al-
lowed to actively seek certain information from SOE. How-
ever, practical experience shows that not all SOE are willing 
to disclose information about their activities to the public, 
usually disputing the mere fact that they have a duty to dis-
close information, or  arguing that publishing informa-
tion would threaten their business secret or place them at 
a competitive disadvantage. The efficiency of the law is also 
reduced by the length of the possible legal proceedings re-
lated to the disclosure of information pursuant to the law.

As regards the  legal regulation stipulating the  public an-
nouncement of  contracts concluded with SOE, there are 
great differences among the states compared. An example 
of a good practice is  the Slovak legal regulation that sets 
out the requirement that, in principle, the Slovak SOE must 
publish all contracts that they have concluded, otherwise 
the contracts are invalid. The Czech legal regulation stipu-
lates that only some public procurement contracts must be 
published; the Polish legal regulation does not require that 
the contracts are published; it only requires SOE to make 
them public upon request. ,,Practical experience shows that not all state-

owned enterprises are willing to disclose in-
formation about their activities to the public.

To sum up, despite the fact that the legal regulations pro-
vide the  general public with the  possibility to  control 
the economic activities of SOE by requesting information, 
the public control is not really efficient. 
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C.3.6. Comparative table: access to information about SOE 

Qu e s t I o n / st Ate Cr sr rp

CA n t h e  p u B l I C re Q u I re soe to  p rov I d e I n fo r m At I o n o n  t h e  B A s I s o f  A  l e G A l re G u-
l At I o n? ye s ye s ye s

do soes I n f A C t p rov I d e I n fo r m At I o n to t h e p u B l I C u p o n re Q u e s t? fro m C A s e 
to C A s e

fro m C A s e 
to C A s e

fro m C A s e 
to C A s e

Are Co nt rA C t s w I t h soes A s Co nt rA C t I n G p A r t I e s d I s C l o s e d? to A l I m I te d 
ex te nt

ye s no

If Co nt rA C t s w I t h soe A s  A  Co nt rA C t I n G p A r t y A re d I s C l o s e d, A re t h ey p u B l I s h e d 
“o n o n e p l A Ce”, e.G. I n t h e re G I s te r o f Co nt rA C t s? no no no

C.4. Controls and audits of SOE  
by supreme audit institutions 

The aim of this part of our comparative analysis is to de-
termine why the audit conclusions of the SAI are actually 
ignored, whether it is due to a bad practice or a system fail-
ure of a legal regulation, and suggest solutions. The particu-
lar indicators illustrating the efficiency of the audits of SAI 
have been described in chapter B.4 of this analysis; there-
fore, we will now focus only on the indicators that have not 
been discussed so far. The responses to the remaining ques-
tions regarding the efficiency of the audits of SAI are listed 
in a summarizing table only. The first indicator of the due 
diligence audit in SOE performed by the SAI is the answer 
to  the  question whether the  SAI can control the  SOE at 
all (C.4.1), and possibly what kind of SOE they can control 
(C.4.2). The second indicator is the answer to the question 
to what extent the SAI can perform the due diligence audit 
in SOE. 

C.4.1. Is Article 23 of the Lima Declaration 
observed? Can the supreme audit 
institution audit SOEs in the form 
of private companies with a property 
interest of the State? If so, can the supreme 
audit institution audit the management 
of SOEs with respect to lawfulness, factual 
correctness, economy and effectiveness?

C z e c h   R e p u b l i c 

The Czech Supreme Audit Office may audit the  manage-
ment of  state enterprises, as  follows from the  definition 
of  the  material scope in  Art. 97 (1) of  the  Constitution 
in  combination with Sec. 2 (2) of  Act No. 77/1997 Coll., 
on  State Enterprise. However, the  Czech Supreme Au-
dit Office cannot audit a  joint-stock company since such 
company manages its own, private property, as  follows 
from the Commercial Code. Therefore, the Czech regula-
tion does not fulfil the requirement of Art. 23 of the Lima 
Declaration.
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In case of audit of state enterprises performed by the Czech 
Supreme Audit Office, pursuant to Sec. 4 (1) of the Supreme 
Audit Office Act, the Office examines whether the audited 
operations conform to  legal regulations, further, it exam-
ines whether they are substantively and formally correct 
and also economical and effective.88

S l ova k i a 

The Supreme Audit Office of the Slovak Republic may au-
dit the management of companies with a property inter-
est of the State, as follows from the definition of personal 
and material scope stipulated in  the  Constitution. This 
definition is also adopted by the Act on the Supreme Au-
dit Office of the Slovak Republic (see Sec. 2 (1) and Sec. 4 
of the Act). The subject of audit is defined in great detail 
because the Slovak legal regulation does not contain a gen-
eral definition of  property.89 The  Slovak regulation thus 
fulfils the requirement of Art. 23 (1) of the Lima Declara-
tion and subjects to the audit of the Supreme Audit Office 
of SR also entities established on the basis of private law 
with a  property interest of  the  State. The  scope of  com-
petence of the Supreme Audit Office of SR was extended 
upon amendments to the Constitution by means of Consti-
tutional Acts No. 90/2001 Coll. and No. 463/2005 Coll., and 
it is clear from their explanatory notes that one of the mo-
tives was an effort to comply with the Lima Declaration.90

Pursuant to Sec. 3 of the Act on the Supreme Audit Office 
of SR, the Slovak Supreme Audit Office carries out audits 
with regard to the compliance with generally binding le-
gal regulations (lawfulness), economy, effectiveness and ef-

88 For more detailed interpretation of specific definitions, please see Sec. 2 (l), (m), (n) 
and (o) of the Financial Control Act No. 320/2001 Coll.
89 BRÖSTL, Alexander a kol. Ústavne právo Slovenskej republiky. Plzeň: Aleš Čeněk, 
2010, p. 335–336.
90 See parliamentary print No. 643 of 2000, available at: http://www.nrsr.sk/nrdk/
Download.aspx?- MasterID=162485> and parliamentary print No. 1207 of 2005, avai-
lable at: <http://www.nrsr.sk/Dynamic/Download.aspx?DocID=190276>.

ficiency. The legal definitions of these terms are provided 
in Sec. 2 of the Act on Financial Control and Internal Audit.

P o l a n d

The Polish Supreme Audit Office may, pursuant to Art. 203 
(3) of  the  Polish Constitution and pursuant to  Sec. 2 (3) 
(4) of the Supreme Audit Office Act, audit the activities of  
organizational units and enterprises (companies) to the ex-
tent in which they use state or public property or sources 
or to the extent in which they meet financial obligations 
toward the State, specifically, if they act with the participa-
tion of the State or a local self-government, use the prop-
erty of  the State or of a  local self-government, including 
sources allocated according to international standards. This 
provision is  interpreted by  Polish legal science in  a  way 
that it enables the Polish Supreme Audit Office to audit any 
company in which the State or a local self-government has 
at least a minimum property interest, regardless of the size 
of  the  property interest (theoretically, it is  sufficient for 
the State to own a single share). The Polish legal regulation 
thus fully complies with Art. 23 of the Lima Declaration.

The Polish Supreme Audit Office may, pursuant to Sec. 5 (1) 
of the Supreme Audit Office Act, generally perform audits 
with regard to legality, sound management (e.g. economy), 
expediency and integrity;91 however, in case of a company 
with a property interest of the State, the Polish Supreme 
Audit Office may perform audits, pursuant to  Sec. 5 (3) 
of the Supreme Audit Office Act, only with regard to legal-
ity and sound management. 

91 The English translation of the Supreme Audit Office Act uses the term “integrity” 
so that there can be no doubt as to the content of the notion with respect to the con-
text. Other authors translate the term as “diligence” and define it as “acting accor-
ding to general expert knowledge and in good faith”. See FOLTÝNOVÁ, R. Nejvyšší 
kontrolní úřad – komparace. Diploma theses. Faculty of Law of Palacký University, 
Olomouc: 2011, p. 45.
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C.4.2. How high does the property interest 
of the State have to be for SOE to be subject 
to audit of the supreme audit institution? 

C z e c h   R e p u b l i c 

The Czech Supreme Audit Office has no possibility to au-
dit the management of joint-stock companies with a prop-
erty interest of  the  State (no matter how high). The  size 
of the property interest is not a condition for conducting 
an audit by the Supreme Audit Office.

S l ova k i a 

The Slovak legal regulation mentions only a property inter-
est of the State without determining how high the property 
interest has to  be.92 The  explanatory notes on  the  pro-
posed amendment to  the  Constitution of  the  Slovak Re-
public of  2007 state that determining the  minimum size 
of  a  property interest of  the  State in  a  legal entity for 
the Supreme Audit Office to exercise the auditing compe-
tence is  very problematic, saying that the  determination 
of the specific size will be up to the Act on the Supreme 
Audit Office of SR.93 However, the law is silent in this re-
spect and does not set any minimum size of the participa-
tion of the State. The Slovak Supreme Audit Office de facto 
checks only private persons with a majority property inter-
est of the State since in case of a  lower property interest 
of  the  State the  conclusions and recommendations from 
audit activities would not have to be carried out.  

92 With the exception of legal entities with a property interest of the National Pro-
perty Fund of SR (NPF). Such legal entities may be audited by SAO SR only if the pro-
perty interest of NPF is at least 50% or if such legal persons have the character of a na-
tural monopoly and the property interest of NPF exceeds 34% (see Sec. 4 (e) of the Act 
on the Supreme Audit Office of SR).
93 See parliamentary print No. 643 of 2010, available at: <http://www.nrsr.sk/nrdk/
Download.aspx?-MasterID=162485>.

P o l a n d

The Polish Supreme Audit Office may, pursuant to Art. 203 
(3) of the Polish Constitution and also pursuant to Sec. 2 (3) 
(4) of the Supreme Audit Office Act, audit enterprises with 
a property interest of the State or a local self-government 
of any size.  

C.4.3. Conclusions regarding controls and 
audits of SOE by supreme audit institutions 

In all the states compared, with the exception of the Czech 
Republic, the  requirements of  Art. 23 of  “Lima Declara-
tion” are met at least partially, i.e. the  supreme control 
institution of  the  particular state can control the  state-
owned enterprises. The Czech Republic is the last Central 
European country that has not included the requirement 
of  Art. 23 of  “Lima Declaration” in  its legal regulations. 
In  all states compared, with the  exception of  Poland, 
the SAI can examine all four criteria (compliance, purpose, 
cost-efficiency, effectiveness) of  the  economic activities 
of  SOE during their due diligence audit in  a  particular 
company. In  principle, the  audit of  SAI is  not limited 
merely to  the  verification of  the  accounting documents 
or  the  company’s compliance; it also checks the  purpose 
and effectiveness of its economic activities.  ,,The Czech Republic is the last Central Euro-

pean country that has not included the requi-
rement of Art. 23 of “Lima Declaration” in its legal 
regulations.

Problems related to  the  inefficiency of  the  audits are il-
lustrated by  the  audits related to  the  drawing of  the  EU 
funds carried out by the SAI in the particular states, as well 
as by the due diligence audits carried out in the SOE. These 
problems are described in more detail in chapter B.4 of this 
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analysis. Therefore, we will only limit ourselves to a brief 
statement that the Czech and Slovak supreme audit institu-
tions do not carry out repeated audits as regards the SOE 

(and their owners—the ministries), in case their previous 
audits had revealed certain malpractices. 

C.4.4. Comparative table: the control and audit of SOE by the supreme audit institutions 

Qu e s t I o n / st Ate Cr sr pr

Are t h e  p rov I s I o n s o f  Ar t. 23 o f  lI m e de C l A rAt I o n s At I s f I e d, I .e.  C A n 
t h e  s u p re m e A u d I t I n s t I t u t I o n (sAI) Co nt ro l A l s o t h e “p r I vAte l y- ow n e d” 
B u s I n e s s Co m p A n I e s w I t h A n ow n e r s h I p I nte re s t o f t h e st Ate?

no ye s ye s

wh At p e rCe nt A G e o f ow n e r s h I p s h A re s o f t h e st Ate wo u l d e n A B l e t h e sAI 
to Co nt ro l t h e soe? no 1% 1 s h A re

CA n t h e  s u p re m e A u d I t I n s t I t u t I o n Co nt ro l t h e  e Co n o m I C A C t I v I t I e s 
o f  t h e  soe A s  re G A rd s t h e I r Co m p l I A n Ce w I t h l Aws, o B j e C t I ve A CC u rA C y, 
Co s t- e f f I C I e n C y A n d e f fe C t I ve n e s s?

no ye s
on l y Co s t- e f f I C I e n C y 

A n d Co m p l I A n Ce

do t h e e nt I t I e s Co nt ro l l e d By t h e sAI h Ave A l e G A l d u t y to A d o p t re m e d I A l 
m e A s u re s s e t o u t I n t h e sAI‘s A u d I t Co n C l u s I o n s? no ye s no

do t h e  e nt I t I e s Co nt ro l l e d By  t h e  sAI h Ave A  l e G A l d u t y to  re p o r t 
to t h e sAI o n t h e  I m p l e m e nt At I o n o f t h e re m e d I A l m e A s u re s? no ne ye s

CA n t h e sAI I t s e l f e n fo rCe t h e re m e d y o f t h e d e f I C I e n C I e s d I s Cove re d? no no no

do e s t h e  G e n e rA l p u B l I C h Ave A CCe s s to  t h e  f u l l o r  l I m I te d ve r s I o n 
o f t h e sAI’s A u d I t Co n C l u s I o n s? lI m I te d fu l l lI m I te d
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D RECOMMENDATIONS 

As it was mentioned hereinbefore, this analysis is targeted 
at two main groups: the  officers and decision-makers at 
the EU level, and the officers and decision-makers at a na-
tional level. Based on the comparative parts of this analysis 
and its partial conclusions, we propose several recommen-
dations to solve or at least substantially mitigate the misuse 
of public money from EU funds through operational pro-
grammes and the misuse of public money in state-owned 
enterprises. We were especially focused on closing the gaps 
that exist in legal regulation of subsidies, in law on public 
procurement, in law on civil service, and in statutes related 
to  the  state-owned enterprises, anonymous companies, 
and supreme audit institutions. Recommendations are ar-
ranged according to the structure of the analysis and then 
divided with respect to the two target groups.

On the  European Union’s level (EU level), there are 
several institutions that may use our recommendations 
or indicators of a risk of system political corruption. As 
the body primarily responsible for setting up the Specific 
Country Recommendations for the next 12 to 18 months, 
based on  the  detailed analysis of  EU member states’ 
programmes94 of  economic and structural reforms,95

94 See http://ec.europa.eu/europe2020/making-it-happen/key-areas/index_en.htm 
95 http://ec.europa.eu/europe2020/making-it-happen/index_en.htm 

the  European Commission (“Commission” hereinafter) 
may suggest some of our proposals during the European Se-
mester by setting up Specific Country Recommendations 
for its member states in May 2014 and in subsequent years. 
Where it is  appropriate, the  Commission may—accord-
ing the Art. 293 and next of the Treaty on the Function-
ing of the European Union (“TFEU“ hereinafter)—initiate 
changes in the already existing EU legal regulations, namely 
the  EU Directives and EU Regulations, or  propose new 
ones to the European Parliament and the Council.

EU control institutions—namely the EU Court of Audit 
and the European Anti-fraud Office (“OLAF” hereinaf-
ter)—may use the indicators of a risk of system political 
corruption in public bodies managing the  operational 
programmes during their audits and controls on spend-
ing the  EU money to  prevent frauds and corruption 
according the  Art. 325 Sec. 1 of  the TFEU. OLAF can 
investigate all of the EU expenditures, including the EU 
funds, on all of the economic operators, including state-
owned enterprises, public administrative bodies, etc. As 
a set of special criteria for the year 2014 and subsequent 
years, OLAF may use some of  our indicators of  a risk 
of system political corruption.

http://ec.europa.eu/europe2020/making-it-happen/key-areas/index_en.htm
http://ec.europa.eu/europe2020/making-it-happen/index_en.htm
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On the  national level, our recommendations and indi-
cators may be used by  the  governments and parliaments 
(which are in most cases the only institutions empowered 
to pass new legislation or amend the previous one) and also 
by the relevant control institutions.

D.1. Recommendations for public 
administration in the usage of EU funds

E U   l e v e l

Despite the fact that the EU has very limited competence 
in the  area of  public administrative law of  its member 
states,96 it may actually influence the public administration 
in its member states during the European Semester by set-
ting up Specific Country Recommendations for its member 
states in May 2014 and in subsequent years. Those recom-
mendations may be similar to those mentioned at the na-
tional level (see below). ,,Despite the fact that the EU has very limited 

competence in the area of public administrati-
ve law of its member states, it may influence the pu-
blic administration in its member states by setting 
up Specific Country Recommendations.

1.  Use of  indicators of  the risk of  system political cor-
ruption for control by the EU institutions
In their controls and audits, the EU Court of Audit and 
OLAF should aim at:

 » the fluctuation of  executive staff in the  management 
and control bodies responsible for implementing 
the EU funds in each particular member state;

96 So called the  European administrative space. See Art. 3 to  6 of  the Treaty 
on the Functioning of the European Union.

 » the separation of  political and apolitical positions 
in the  public administration bodies responsible for 
the implementation of the EU funds;

 » the existence of legal regulations that provide adequate 
protection of civil servants against illegal orders;

 » the protection for whistle-blowers.

Nat i o na l  l e v e l

2. Separation of political and apolitical positions in pub-
lic administration
The law on civil service must separate the political po-
sitions in public administrative bodies and apolitical 
positions (professional civil servants). Only the  politi-
cal positions should be staffed on  the  basis of  political 
key, and such people should be responsible for planning 
and for creating policies. They should not have the power 
to  intervene in personnel affairs or give orders directly 
to medium- and low-level civil servants. All civil servants 
shall be selected through transparent procedures.

3. Clear description of rights and duties of civil servants
The law on  civil service should precisely enumerate 
the  basic rights and duties of  civil servants and other 
public officials. There shall be no gaps in competences 
that may be utilised for politicization of public adminis-
tration. The requirements of the fight against corruption 
must be taken into account by laws regulating rights and 
duties of civil servants.
These two recommendations related to the civil service 
should prevent the basic risks of its politicization. How-
ever, other amendments of the law are necessary to pre-
vent the possible circumventions of the law.

4. Improvements in the  nomination process of  civil 
servants
The nomination process (recruitment) of  civil servants 
shall guarantee:
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 » that the  appointment of  every civil servant is  based 
on the result of the selection procedure. Direct appoint-
ment from the minister shall be limited to the political 
positions only;

 » that the selection procedure itself is open, which means 
that anyone may accept a call; 

 » that the evaluation of the candidates is based on the list 
of basic requirements and competences required from 
the  candidates: qualification (level of  education re-
quired for particular position) and previous experience, 
incorruptness (clean screen of  criminal records). All 
the disqualifying conditions and the situations of con-
flict of interest should be carefully evaluated by the se-
lection board.

5. Clearly defined grounds for dismissal of civil servants 
or their removal from the office
The grounds for dismissal of  civil servants or  their re-
moval from the office must be clearly described in legal 
regulations. To prevent civil servants from being dis-
missed for political reasons only, the law on civil service 
must:

 » provide an enumeration of  grounds for dismissal or   
removal from the office;

 » guarantee that reasonable explanation must be  
provided for removal from the office.

6. Stable organisational structure of public administra-
tive bodies
The law on  civil service should also prevent frequent 
changes in the organisational structure of public admin-
istrative bodies, which seems to be abused as a method 
of  circumvention the  legal regulations on  dismissal 
of civil servants.

7. Adequate protection to  whistle-blowers in public 
administration
For the prevention of corruption in public administra-
tion, it is  important to  provide adequate protection 

to  the  civil servants who may (in good faith) report 
of  cases of  corruption or  unlawful or  unethical prac-
tice (whistle-blowers). The civil servants may also refuse 
to comply with unlawful orders and must be protected 
from the  retribution of  their superiors in such cases. 
The law on civil service:

 » must provide protection to the civil servants and other 
state employees against unlawful instructions of  their 
superiors;

 » must protect the civil servants (and other state employ-
ees) from retribution or  unjustified sanctions, if such 
civil servants reported their suspicions in good faith 
or in the public interest;97

 » must provide a clear and precise description (or guide-
line) on how the whistle-blower should proceed.98,,For the prevention of corruption in public

administration, it is important to provide 
adequate protection to the civil servants who may 
report of cases of corruption or unlawful or unethi-
cal practice (whistle-blowers).

D.2. Recommendations to tackle 
the issue of anonymous companies  
and the EU funds

E U   l e v e l

The problem with the anonymous companies that are ben-
eficiaries of the EU funds is related to two major legal areas 

97 The lawfulness of the reporting is not violated if the whistle-blower acts in a bad 
faith but his or her information is correct.
98 The reporting on corruption or unlawful practice should not be in a conflict (con-
tradiction) with the civil servant’s duty of confidentiality.
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of the EU law: the legislation on public procurement and 
the legislation on EU funds. These recommendations are in 
accordance with the  G8 initiative in Lough Enre in 2013 
(see part A of our analysis).,,The Commission may redefine the rules re-

garding the possible EU funds’ beneficiaries, 
in such a way that the member states will have 
the possibility to adopt a legal regulation according 
to which the beneficiaries will have to provide a list 
of all their shareholders up to the level of individual 
natural persons.

8. Redefiniton of the rules regarding the EU funds’ ben-
eficiaries and their ownership structure
The Commission may propose amendments of  the EU 
Regulation 1083/2006/EC99 on EU funds under the Art. 
106 of this regulation until 31 December 2013 in accor-
dance with the procedure laid down in Art. 177 TFEU. 
The  Commission may redefine the  general rules ap-
plicable to  the EU funds, including the  rules regarding 
the possible beneficiaries,100 in such a way that the mem-
ber states will have the possibility to adopt a legal regu-
lation according to  which the  beneficiaries101 will have 
to provide to  the managing authorities and intermedi-
ate bodies102 from the  member state responsible for
implementing the EU funds a list of all the beneficiaries’ 
shareholders up to the level of individual natural persons 
so the ultimate beneficiaries will be known to the man-
aging authorities. Otherwise, the  finance (aid, grants) 
from EU funds will not be provided to  the beneficiary 
by the member state’s authorities responsible for imple-
menting the  EU funds. It will be up  to each member 

99 And of the related articles of the EU Regulation 1828/2006/EC.
100 Defined in Art. 2 Par. 4 of  the regulation (applicants or recipients of  subsidies 
from EU funds).
101 Beneficiaries who are the artificial legal persons that have a legal form of a private 
company.
102 Defined in Art. 2 Par. 5 of the regulation.

state whether it will require such list or not with regards 
to the national law and concrete situation.

9. Possibility to ask successful candidates of the public 
procurement to disclose their ownership structure
As for the  EU law concerning public procurement, 
the  Commission should amend the  EU law on  pub-
lic procurement (namely the  Directive 2004/18/EC) 
to clear away all doubts as to whether the member states 
may exact the disclosure of the ownership structure from 
the  successful candidates of  the public procurement. 
The member states should have the possibility to adopt 
a legal regulation under which the successful candidate 
beneficiaries will have to provide a list of all the success-
ful candidate’s shareholders up to the level of individual 
natural persons so the  ultimate beneficiaries will be 
known to the contracting authorities before the public 
contract103 will be granted to the candidate.

10. Use of indicators of the risk of system political cor-
ruption in the usage of EU funds for control by the EU 
institutions
As for the control of the EU funds, the Commission may 
control the  member states on  the  transparency of  the 
usage of  EU funds, on  the  quality of  their managing 
systems, etc.104 The  Commission should give attention 
to the anonymous companies that are beneficiaries of the 
EU funds, namely to the indicators of the risk of system 
political corruption, which are:

 » the amount of money granted to the anonymous com-
panies by  the  member state’s public administrative  
bodies responsible for the  implementation of  the EU 
funds;

 » the turnovers of  the anonymous companies that are 
contractors (or subcontractors) of public subsidies that 
are co-financed from the EU funds;

103 The public works contract, public supply contract or public service contract.
104 See Art. 71, 72, 73, Art. 82 Par. 2, Art. 91, 92, 93 to 97, 100 and 101 of the EU Dire-
ctive 1083/2006/EC.
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 » the possible connections between the anonymous com-
panies and the  public officials of  the managing au-
thorities and intermediate bodies, including assessing 
the risk of conflict of interest;

 » the overall efficiency of the legislation that shall prevent 
public officials responsible for implementing the  EU 
funds from a possible conflict of interest.

Also the  other control institutions—EU Court of  Audit 
and the  OLAF—may use the  same indicators of  the risk 
of  system political corruption in their examinations and 
audits.

Nat i o na l  l e v e l

The member states may regulate at least the public pro-
curement so the anonymous companies will have to dis-
close their ownership structure in a non-discriminatory 
manner. The  control institutions of  the member states 
should give attention to  the  same indicators as the  EU 
control institutions (see above).

11. Introduction of a register of contracts and grants ac-
cessible to the general public
The member states may also reduce the risk of system  
political corruption in the usage of EU funds by adopt-
ing a law (or amending the law on access to informa-
tion) that requires that all the  contracts (in which 
the  state is  a  contracting party) shall be disclosed 
to the general public. By allowing anyone to see what 
projects and under which conditions the  EU funds 
have been used for, the register of contracts may help 
to  improve the efficiency of public procurement and 
provision of  grants and financial aid under the  par-
ticular operational programmes. For more details see 
national recommendation D.6 below.

D.3. Recommendations on the control 
and audit of the usage of EU funds 
conducted by supreme audit institutions

E U   L e v e l

The problems related to  the  deficiencies of  enforcement 
of  audit findings on  the  usage of  EU funds should have 
been tackled on the national level by the particular member 
states. However, the  Commission may—despite the  fact 
that the legal regulation of member states’ supreme audit 
institutions does not fall within the ambit of competence 
of the EU in general—at least recommend the provisions 
mentioned below (see national level) in its drafts of  the 
Specific Country Recommendations. 

12. Putting more emphasis on the SAI’s audits of the us-
age of EU funds
The Commission may also require and control the  effi-
ciency of the SAI’s audits of the usage of EU funds under 
the EU Directive 1083/2006/EC because the SAIs may be 
incorporated into the structure of the member state’s insti-
tutions responsible for implementation of the EU funds.105 
The other control institutions (EU Court of Audit, OLAF) 
may control and evaluate the SAI’s performance in rela-
tion to the control of the usage of EU funds, too.

Nat i o na l  l e v e l

The problem has been identified in the effectiveness of en-
forcement of  recommendations in audit findings and 
the  rectification of  deficiencies that were found by  SAI. 
The  member states should consider our suggestions and 

105 For example the Slovakian Supreme Audit Office plays the role of the certifying 
authority.
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may adopt appropriate legal regulations that will improve 
the impacts of the SAI’s controls.

13. Enhancing the enforcement of the SAI’s findings
The law on supreme audit institution should be amended 
in a way that ensures that the audit findings of the SAI 
should be legally binding for the subjects of the audit and 
that the SAI or other public administrative body will be 
empowered to enforce such findings by imposing fines. 
This recommendation is based on good practice in Italy, 
Belgium, Portugal, and France.106,,The law on supreme audit institution should 

be amended in a way that ensures that the au-
dit findings are legally binding and may be enforced 
by imposing fines.

14. Implementing follow-up procedures
Our analysis also shows deficiencies in the follow-up pro-
cedures despite the recommendation in the Mexico decla-
ration.107 It is required that the supreme audit institutions 
not only must perform an ad hoc audit of a certain SOE, 
but also must perform a  follow-up procedure at least in 
a way that is described in the Polish Supreme Audit Office 
Act. The follow-up procedure must be performed regularly 
a certain period of time (several months) after the original 
audit if severe deficiencies were found, in order to ensure 
that the  SAI’s recommendations and findings have been 
properly addressed by the audited subjects.

If the  adequate follow-up procedures are to  be imple-
mented, it seems desirable that the state should provide its 
SAI with enough staff and financial resources so the SAI 
may perform more audits per year, including the follow-up 
audits of the previously audited SOEs and other persons.

106 Supreme audit institutions in Italy, Belgium and Portugal may impose fines upon 
audited subjects. In France, the Court of financial and budgetary discipline may actu-
ally impose the fines instead of SAI.
107 Principle no. 7 of the Mexico declaration. See http://www.intosai.org/fileadmin/down-
loads/downloads/4_documents/publications_stand_xxi_INCOSAI/E_Lima_Mexico_2013.pdf

D.4. Recommendations for the corporate 
governance of the state-owned enterprises

E U   l e v e l

The member states’ SOEs are considerable recipients 
of the grants and subsidies financed from the EU funds. 
However, the EU has no special competence in the area 
of  corporate governance of  the state-owned enterpris-
es.108 Only the control institutions such as Commission’s 
audits, EU Court of Audit, or OLAF may use our indi-
cators of a risk of system political corruption in state-
owned enterprises during their audits and controls 
of spending the EU money. 

15. Use of indicators of the risk of system political cor-
ruption in corporate governance of  the SOEs for  
control by the EU institutions
In their control of SOEs, the aforementioned EU institu-
tions should aim at the indicators listed below, namely at:

 » the level of  implementation of  the OECD Guidelines 
on Corporate Governance of State-owned Enterprises 
in each member state’s law. This means that the exist-
ence of  the ownership policy and the  nomination  
process should be taken into account;

 » the figures on  staff turnover in executive bodies and 
supervisory boards of  the SOEs, namely in the  years 
in which changes of government or political represen-
tation of the state occur;

 » the existence of  basic qualification criteria required 
from the members of executive bodies and supervisory 
boards of the SOEs.

108 Thus the EU institutions (Commission) may only recommend the same measures 
that are mentioned in the national level part.
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Nat i o na l  l e v e l

The states should eliminate the  gap in their legal regula-
tion of  SOE’s corporate governance by  adopting a  state 
ownership policy. The  states should follow those recom-
mendations, described in more detail in OECD Guidelines 
on Corporate Governance of the State-owned Enterprises.,,The states should eliminate the gap in their 

legal regulation of SOE’s corporate governan-
ce by adopting a state ownership policy.

16. Establishing a state ownership policy
States should establish an ownership policy in which 
they declare the  overall targets and set the  particular 
mid-term and long-term objectives for each state-owned 
enterprise. All the objectives must be measurable,109 and 
the  fulfilment of  the ownership policy must be veri-
fied periodically (annually at least). The ownership pol-
icy must also define the  role of  the state as the  owner, 
namely, the relationship between the state and the SOE’s 
executive and supervisory boards. The state should also 
describe the process of evaluating the ownership policy 
(at least the economic results of the SOEs).

17.   Periodical evaluation of SOE’s performance by the state
SOE performance must be evaluated regularly (not ad 
hoc) so the  ownership entity will have a  true picture 
of  SOE’s fulfilment of  objectives. The  state should de-
velop a  systematic benchmarking of  SOE performance 
with comparable domestic or  foreign enterprises (in-
cluding foreign SOEs). The results of an SOE’s evaluation 
should be published in one aggregate report.110

109 To achieve this, the state ownership policy must set a series of economic and other 
indicators (turnover ratio, rate of return, dividends, amount of employees, maintai-
ning control of the strategic infrastructure, researching and development statistics, 
safety and working environment evaluations).
110 For more details, see OECD Guidelines, Guideline V. A Transparency and disc-
losure, p. 41.

18. Adoption of a transparent nomination procedure for 
positions on SOE’s boards
To prevent members of  clientelist groups from gaining 
influence in the  boards of  the SOEs, the  states should 
adopt a  law on  SOEs or  private enterprises in which 
the  nomination procedure should be transparent and 
clearly described. It is necessary that:

 » the process of selecting and nominating (or voting for) 
certain board members should be prescribed by laws 
for all the state-owned enterprises regardless of their 
legal form (state enterprise, private company, etc.). 
The  nomination committees should be established, 
consisting of  public officials, independent experts, 
and members of trade unions, appointed by ministers;

 » the law must set a list of basic requirements and com-
petences required from the  apolitical candidates: 
qualification (level of education) and previous expe-
rience, incorruptness, capacity to perform a function 
properly (which means enough time and also conflict-
of-interest prevention).,,To prevent members of clientelist groups from 

gaining influence in the boards of the SOEs, 
the states should adopt a law on SOEs or private en-
terprises with transparent and clearly described no-
mination procedure.
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D.5. Recommendations to tackle 
the issue of anonymous companies  
and the SOEs

Nat i o na l  l e v e l

19. Disclosure of the ownership structure as a prerequi-
site for making a contract with SOE
The ownership entity should amend the  law on  state-
owned enterprises or at least their articles of associations 
(decision-making procedures of SOE boards) so the SOEs 
should mitigate the  risks related to  making contracts 
with anonymous companies. SOEs should ask their con-
tracting parties to submit a list of all their shareholders 
(owners, beneficiaries) as a  conditio sine qua non for 
making the contract. In exceptional cases, the SOEs may 
enter into a contract even with an anonymous company, 
but their boards must give reasons for this to its owner. 
Members of SOE boards must know with whom they are 
entering into contracts. Otherwise they could not pre-
vent conflict of interest.

D.6. Recommendations on the access 
to information related to the SOEs

E U   l e v e l

20. SOEs shall disclose information under the EU Direc-
tive 2003/98/EC
According to  the  Art. 13 Sec. 1 of  the EU Directive 
2003/98/EC on the re-use of public sector information, 
the Commission shall carry out a review of the applica-
tion of  this directive before 18 July 2018 and shall pro-
pose amendments of that directive so:

 » the directive will apply to state-owned enterprises, too;

 » the directive will contain provisions under which 
the  public sector bodies and state-owned enterprises 
should have to  disclose at least some types of  con-
tracts111 with them as contracting parties. Commercial 
secrets shall not be disclosed in such contracts. Also, 
other limitations on  providing information shall be 
respected. For more information, see National level 
recommendations below.

Nat i o na l  l e v e l

21. SOEs shall have a clear legal duty to provide informa-
tion upon request
For strengthening the efficiency of public control of the 
SOEs, it seems desirable that under the  law on  access 
to  information the SOEs will have to provide informa-
tion to  everybody who requests it. The  commercial se-
crets shall not be breached this way. In case the  SOEs 
are not the “obliged entities“ according to law on access 
to information, then the ownership entities (ministries, 
government, etc.) must provide all the  information in-
stead of SOEs upon request.

22. Introduction of  a register of  contracts accessible 
to the general public
Another way to reduce the risks of system political cor-
ruption in corporate governance of the SOEs is to adopt 
a law (or amend the law on access to information) that 
requires that all the contracts (in which the state or SOE 
is a contracting party) shall be disclosed to the general 
public. The  Slovakian Freedom of  Information Act can 
serve as an example of  good practice. All the  disclosed 
contracts shall be accessible online in one register, un-
disclosed contracts shall be considered null and void, and 

111 For example contracts which exceed certain value.
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the  commercial secrets or  other classified information 
shall not be breached.,,One way to reduce the risks of system 

political corruption in corporate gover-
nance of the state-owned enterprises is to adopt 
a law that requires that all the contracts (in which 
the state or a state-owned enterprise is a contrac-
ting party) shall be disclosed to the general public.

D.7. Recommendations on the control 
and audit of the state-owned enterprises 
conducted by supreme audit institutions

E U   l e v e l

Basically the  same as was already mentioned in part D.4 
of this analysis.

Nat i o na l  l e v e l

23. SOEs should be audited by SAI regardless of their le-
gal form
The law on  supreme audit institution shall grant 
to  the  supreme audit institution a  right to  audit not 
only the public administrative bodies but also the state-
owned enterprises regardless of  their legal form (SAI 
may audit both the state enterprises and private corpo-
rations owned by the state). To achieve this, it is neces-
sary to amend the law on supreme audit institutions in 
such a way that it adds the state-owned enterprises into 
the list of persons that may be audited by the SAI.

The law shall secure that—in a case that not all the SOEs 
may be audited by the SAI—at least all the state-owned 
enterprises in which the  state has a  majority (holds at 
least 50% share) may be audited by the SAI.

24. SOEs should be audited by SAI “in full extent”
The supreme audit institution shall audit the  manage-
ment and performance of the SOE in full extent, which 
means that the SAI can control management of the SOE 
with respect to lawfulness, factual correctness, economy, 
and efficiency. It should be reasonable that the  owner-
ship entities shall be audited together with the SOEs so 
the SAI may provide cross-audit findings. ,,The law on supreme audit institution shall 

grant to the supreme audit institution 
a right to audit the state-owned enterprises re-
gardless of their legal form.
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